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General Statement 


Joun H. WicMore* 


This number of the JourNAL is devoted mainly to the Codi- 
fication of Aircraft Liability Law, in various aspects. The reason 
is that the subject is now coming to a head, both nationally and 
internationally, 

The public law of aircraft—their regulation by the State; li- 


censes, routes, traffic rules, and other safety-measures—naturally 
came first to be formulated. It has been going on—trying to keep 
up with the traffic!—for nearly twenty years. 

1. But why should there be a movement to codify the private 
aerial law—liabilities to passengers and shippers, liability for ter- 
restrial damage, authority of the commander, and so on? Codi- 
fication was not what happened in maritime law. And when the 
steam railway came puffing along with its novelties of fixed tracks 
and high speed, there was no movement to codify railway law. 
Nor yet, when the gas-wagon automobile once again revolutionized 
transport, was there a movement to codify automobile law? There 
are indeed a few statutory rules. But the hundreds of volumes 
and thousands of decisions are witness to the slow working-out of 
the legal rules by judicial reasoning. 

So, why this early start at codifying the private law of air- 
craft? 

We shall not try to answer this question. We merely note 
the fact with commendation, for these codes if successful may save 
our communities from wasting anew the time and the energy that 
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was given to the slow development of the private law rules for 
vessels and railways and automobiles. Certainly the accumulated 
experience, and the useful (though competing) analogies, in those 
transport-types, ought to make easier and safer the task here of 
anticipatory codification. 

2. In the United States, there are three distinct legal regions 
for such codification: A, International; B, National; C, State. 


A. INTERNATIONAL 


We present in this number of the JouRNAL the results up to 
1937 of the work done on an international code of uniform national 
law (for that is what it really is). This Code, made by treaty, 
would govern air traffic that passes from one nation to another. It 
would be still applicable to such traffic while at the same time any 
one nation’s law for domestic traffic might be different. As _ be- 
tween the Nations, this codified treaty will occupy the same status 
as our Federal Interstate-commerce jurisdiction does to our several 
State intra-state jurisdictions. 

Thus far the branches of aircraft private law covered by the 
international conventions (or drafts) are as follows: 


I. 
II. 
III. 
IV. 
V. 
VI. 
VII. 
VIII. 
IX. 
X. 
XI. 
XII. 


Liability to Passengers and Shippers; 
Liability for Terrestrial Damage ; 

Liability for Collision Damage ; 

Registration of Aircraft Title; 

Mortgages of Aircraft; 

Attachment of Aircraft; 

Aircraft Commander’s Authority ; 

Aircraft Personnel’s Contract of Employment; 
Salvage at Sea; 

Salvage on Land; 

Lessor’s and Lessee’s Relative Responsibility ; 
Interpretation and Application of These Conventions. 


Here in this number of the JourNAL as assembled in print, for 
the first time in the English language, the entire series of texts to 
date. All of them (except No. XI) have been printed from time 
to time separately in prior issues of the JouRNAL. But now by the 
courtesy of Mr. Stephen Latchford, Principal Divisional Assistant 
in the Treaty Division of the Department of State, and of his asso- 
ciate, Mr. Joseph H. Fennell, the text-translations, as given out by 
that Department, are here collected for convenient reference. 
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It will be recalled that this movement for international codi- 
fication of private air law goes back for its beginnings to 1925 
(the year before our first Air Commerce Act). In 1923 the French 
Government had proposed an international conference on the sub- 
ject; and the First International Conference on Private Aerial 
Law took place in October, 1925, at Paris; 76 delegates represent- 
ing 41 nations (but not our own) took part. The practical plan 
was adopted of organizing a continuing Commission of Experts to 
prepare draft conventions for submission to successive international 
governmental conferences. 

This Commission the ‘Comité International Technique d’Ex- 
perts Juridiques Aériens” (International Technical Commission of 
Experts in Air Law), having such a long name, is now commonly 
referred to as the C.I.T.E.J.A.1_ It includes in its membership the 
leading air law experts of Europe. To its labors, extending over 
the last twelve years, are due the conventions and drafts here 
collected. 

Our government appointed no members to the C.I.T.E.J.A. 
during its first nine years (sending only observers). Beginning in 
1935 our Government has sent members to the annual meetings of 
the C.I.T.E.J.A., and sometimes to the interim Committee meetings. 
Thus it is that the voice of the United States was not heard in the 
formulation of the earlier drafts. 

Nevertheless, the United States in 1934 adhered to the first 
Convention, the one adopted by the Second International Confer- 
ence held at Warsaw in 1929. 

The Third International Conference was held at Rome in 1933. 
But its conventions, covering subjects full of problems, have as 
yet received the adhesion of few nations. 

Thus the Warsaw Convention of 1929 (liabilities to passengers 
and shippers‘ is as yet the only one that has become binding on the 
United States, or has received general adherence. 

The remaining draft conventions await presentation to the 
Fourth International Conference—to be held whenever the war 
clouds blow over. 

Meanwhile, the Proceedings of the C.I.T.E.J.A., recorded at 
its annual plenary meetings and its interim Committee meetings 
(some twenty volumes in all) remain a treasure-store of argument 





1. N. B. that the French word “comité” is used where we use the word 
“commission,” and that the French word ‘‘commission’’ is used where we say 
“committee.” This perversity of language has led most translators to use the 
wrong word in English—an error that has passed beyond any power of cor- 
rection. But in the present article the correct equivalents will be used. 
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on every aspect of the subject. These Proceedings should have 
been translated and published from time to time, for the informa- 
tion of our legal profession. It is a reproach to our Government 
that it has here failed of its duty. The intelligent discussion of 
the pending Uniform State Acts would have been greatly helped 
if this repository of experience and argument had been available 
for our instruction. 


B. FEDERAL 


No Federal Act, to govern the private-law relations of aircraft 
in interstate commerce, has yet been enacted or even proposed. 

Let us hope that it will not be undertaken for some time to 
come—at least not until a Uniform State Act has been formulated 
and somewhere adopted. The experience under a Uniform State 
Act will help to formulate an improved Federal Act. Moreover, 
by that time, it will be easier to draw with some stability the now 
hazy boundary-line between Federal and State jurisdiction. 


C. STATE 


Already in 1922 a brief Uniform State Act was formulated by 
the National Conference on Uniform State Laws and the American 
Bar Association; and some twenty States adopted it. That Act 
covered mainly the conditions of lawful use of the air, with refer- 
ence to injuries done to persons and property on the ground; with 
some provisions as to jurisdiction. At that period, the main popular 
interest lay in protecting the terrestrial citizen from injury expected 
to be suffered from crashes and from annoyances to be caused by 
low flying. The commercial legal relations had then no practical 
interest. 

But the last ten years have seen an enormous development 
Hence the need for an entire re-consideration of the subject in all 
aspects. 

The National Conference undertook this task. The Uniform 
Regulatory Act (public law) was formulated in 1935, together with 
the Uniform Airports Act. Meanwhile, in 1934, the National As- 
sociation of State Aviation Officials formulated a Uniform Regula- 
tory Act, substantially the same in provisions. These Acts, now 
become the law in several States, are without the present purview. 

There remained the private air law. This was now undertaken 
by a joint Committee, representing the National Conference, the 
American Law Institute, and the American Bar Association. Wil- 
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liam A. Schnader of Philadelphia (former Attorney-General of 

Pennsylvania) was and is chairman; and the present membership 

(not entirely identical with the original membership) is as follows :? 
For the National Conference: 


Wm. A. Schnader, of Philadelphia, Pa., Chairman. 
Robert T. Barton, Jr., of Richmond, Va. 

Robert K. Bell, of Ocean City, N. J. 

George G. Bogert, of Chicago. 

Henry C. Mackall, of Minneapolis, Minn. 

J. Purdon Wright, of Baltimore, Md. 


For the American Bar Association: 


Clement L. Bouvé, of Washington, D. C. 
H. A. Hauxhurst, of Cleveland, Ohio. 
George B. Logan, of St. Louis, Mo. 

Wm. P. McCracken, of Washington, D. C. 


For the American Law Institute: 


Francis H. Bohlen, of Philadelphia, Pa. 
Nathan William MacChesney, of Chicago, Il. 
Edward S. Thurston, of Cambridge, Mass. 


Beginning work in January, 1936, the Committee produced 
its Tentative Draft No. 1 for presentation at the annual meeting 
of the American Law Institute at Washington in May, 1937, and at 
the annual meeting of the National Conference on Uniform State 
Laws at Kansas City, in September, 1937. 

This Tentative Draft No, 1, here published, does not attempt 
to cover the entire topical scope of the international conventions ; 
perhaps we in this country need never expect to go that far. Un- 
der the general title Uniform Air Flight Act, it separates the field 
into three parts: 

The first of these Acts, A, the Uniform Aviation Liability Act, 
itself covers three separate kinds of liability (each of which would 
rest on separate principles at common law), viz., liability for injury 
to persons and property on the ground, liability to passengers and 
to shippers of goods, and liability to colliding aircraft; as to all of 
which there are involved questions of insurance, of jurisdiction, 
of procedure, etc. 

(Parenthetically, it may be noted that the first and the third 





2. As research assistant was engaged Edward C. Sweeney, of the Illinois 
Bar, whose articles have appeared in the JoURNAL. 
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of these heads of liabilities, viz., injuries on the ground, and in- 
juries in collision, have occupied a very large part of the debates 
and theoretical lucubrations both in the international drafting and 
in the uniform State drafting. And yet practically those two legal 
subjects are of minimum consequence. Experience proves this. 
As to ground damage from crashes, a leading State aviation official 
recently told the writer that an estimate of all the damage of that 
kind hitherto done by aircraft would not exceed $25,000. And as 
to air-collisions, when an experienced inspector recently was asked 
how many had occurred, he could not off-hand recall a single one. 

Thus, the really important and dominant subject for codified 
formulation is the second kind of liability above mentioned, viz., 
ability to passengers and to shippers of goods. Until this liability 
is thoroughly studied and disposed of, we can afford to postpone 
argument over the subtleties of the other two. 

In the part given in this number to the Draft Uniform State 
Act are included some pages on Insurance and on Transport Con- 


tracts. 
Insurance calls for special consideration. The Draft Act is 
based on the principle of compulsory insurance with limitation of 


total recoverable amounts (like the industrial accident legislation). 
The logic here is simple; it is this: In most aeronautical accidents, 
it is virtually impossible to prove negligence; hence there will be 
little chance of recovery if the liability is based on negligence; 
therefore the liability should be absolute and be covered by insur- 
ance; but the insurance must be required, else the weaker lines 
and the irresponsible individuals would never provide it; but if 
absolute protection is thus to be given the passenger, he ought to 
be ready to accept maximum limited amounts, and insurance is 
unobtainable practically unless such maximum amounts are fixed 
beforehand. 

But insurance rates depend on actuarial experience. More- 
over, they call for the voluntary cooperation of the organized in- 
surers with the carriers and with the law. Hence the ultimate 
practicability of the Uniform State Act, as now drafted, depends 
upon a just and practicable solution of the insurance problem. 

Transport Tickets show in their language the terms of liability 
actually assumed by the airline carriers today. At what points does 
this liability depart from the terms of the Draft Uniform Act? 
The answer will show how much adjustment of views is needed, 
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between legislators and carriers, before a practicable law can be 
formulated. 

The whole subject bristles with details and problems that will 
require thorough canvassing. No lawyer could form an intelligent 
opinion merely on perusal of the texts of conventions and drafts 
here set forth in this number of the JouRNAL. But these texts will 
furnish a basis of information and discussion for all who are 


interested. 





THE INTERNATIONAL CONVENTIONS 
ON PRIVATE AERIAL LAW 


STEPHEN LATCHFORD and JosEPH H. FENNELL 


I. Liability to Passengers and Shippers 


THE CONVENTION FOR THE UNIFICATION OF CERTAIN RULES 
RELATING TO INTERNATIONAL TRANSPORT BY AIR 


(Commonly called The Warsaw Convention of 1929) 


According to the Government’s information, the countries in 
respect of which the Warsaw Convention is in force as a result 
of ratification or adherence are the following: 


United States Brazil 

Australia Czechoslovakia 
(including Papua, Norfolk Is- Danzig 
land, New Guinea and Nauru) France 

Belgium Germany 

Great Britain 
(including the Channel Islands and the Isle of Man, Bahamas, 
Barbados, Bermuda, British Guiana, British Honduras, Ceylon, 
Cyprus, Falkland Islands and dependencies, Fiji Islands, Gambia 
(Colony and Protectorate), Gibraltar, Gold Coast of Africa (Col- 
ony, Ashanti, Northern Territories, Togo under British mandate), 
Hong Kong, Jamaica (comprising the Turks and Caicos Islands, 
the Cayman Islands), Kenya (Colony and Protectorate), the 
Leeward Islands (Antigua, Dominica, Montserrat, St. Christo- 
pher and Nevis, Virgin Islands), Federated Malay States: (Negri 
Sembilan, Pahang, Perak and Selangor); Unfederated Malay 
States: (Johore, Kedah, Kelantan, Perlis, Trengganu, Brunei) ; 
Malta, Mauritius, Nigeria (Colony, Protectorate, Cameroons un- 
der British mandate), North Borneo, Northern Rhodesia, Ny- 
asaland_ Protectorate, Palestine (excluding Transjordania), 
Southern Rhodesia, St. Helena and Ascension Island, Sarawak, 
the Seychelles Islands, Sierra Leone (Colony and Protectorate) >. 
British Somaliland, the Straits Settlements, Territory of Tan- 
ganyika, Tonga, Trinidad and Tobago, Uganda Protectorate, Is- 
lands of the West Pacific (British Protectorate of the Solomon 
Islands, Colony of the Gilbert and Ellice Islands), the Windward 

1. Concluded at Warsaw, October 12, 1929. 
Adherence advised by _ the Senate * BS United States, with reservation, 


June 15, 1934 (legislative day of June 6, 1934). 
Adherence declared by the President a the United States, with reservation, 


June 27, 1934. 
Declaration of adherence of the United States deposited at Warsaw, July 31, 





Proclaimed by the President of the United States, October 29, 1934. 
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Islands (Grenada, St. Lucia and St. Vincent), Protectorate of 
Zanzibar. 
Hungary Poland 
India Rumania 
Irish Free State Spain 
Italy Switzerland 
Latvia Union of Soviet Socialist Re- 
Liechtenstein publics 
Mexico Yugoslavia 
Netherlands 
(including Netherland India, 
Surinam and Curacao) 


CuaptTer I. ScopE—DEFINITIONS 


Article 1 


(1) This convention shall apply to all international transpor- 
tation of persons, baggage, or goods performed by aircraft for hire. 
It shall apply equally to gratuitous transportation by aircraft per- 
formed by an air transportation enterprise. 


(2) For the purposes of this convention the expression “in- 
ternational transportation” shall mean any transportation in which, 
according to the contract made by the parties, the place of departure 
and the place of destination, whether or not there be a break in the 
transportation or a transshipment, are situated either within the 
territories of two High Contracting Parties, or within the territory 
of a single High Contracting Party, if there is an agreed stopping 
place within a territory subject to the sovereignty, suzerainty, man- 
date or authority of another power, even though that power is not a 
party to this convention. Transportation without such an agreed 
stopping place between territories subject to the sovereignty, suze- 
rainty, mandate, or authority of the same High Contracting Party 
shall not be deemed to be international for the purposes of this 
convention, 

(3) Transportation to be performed by several successive air 
carriers shall be deemed, for the purposes of this convention, to be 
one undivided transportation, if it has been regarded by the parties 
as a single operation, whether it has been agreed upon under the 
form of a single contract or of a series of contracts, and it shall not 
lose its international character merely because one contract or a 
series of contracts is to be performed entirely within a territory 
subject to the sovereignty, suzerainty, mandate, or authority of the 
same High Contracting Party. 
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Article 2 


(1) This convention shall apply to transportation performed 
by the state or by legal entities constituted under public law pro- 
vided it falls within the conditions laid down in article 1. 

(2) This convention shall not apply to transportation per- 
formed under the terms of any international postal convention. 


CHAPTER II. TRANSPORTATION DOCUMENTS 
SECTION I—PASSENGER TICKET 


Article 3 


(1) For the transportation of passengers the carrier must 
deliver a passenger ticket which shall contain the following par- 
ticulars: 

(a) The place and date of issue; 

(b) The place of departure and of destination; 

(c) The agreed stopping places, provided that the carrier may 
reserve the right to alter the stopping places in case of necessity, 
and that if he exercises that right, the alteration shall not have the 
effect of depriving the transportation of its international character ; 

(d) The name and address of the carrier or carriers; 

(e) A statement that the transportation is subject to the rules 
relating to liability established by this convention. 

(2) The absence, irregularity, or loss of the passenger ticket 
shall not affect the existence or the validity of the contract of trans- 
portation, which shall none the less be subject to the rules of this 
convention. Nevertheless, if the carrier accepts a passenger without 
a passenger ticket having been delivered he shall not be entitled to 
avail himself of those provisions of this convention which exclude 
or limit his liability. 


SECTION II—BAGGAGE CHECK 
Article 4 


(1) For the transportation of baggage, other than small per- 
sonal objects of which the passenger takes charge himself, the 
carrier must deliver a baggage check. 

(2) The baggage check shall be made out in duplicate, one 
part for the passenger and the other part for the carrier. 

(3) The baggage check shall contain the following particulars: 

(a) The place and date of issue; 
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(b) The place of departure and of destination ; 

(c) The name and address of the carrier or carriers; 

(d) The number of the passenger ticket ; 

(e) <A statement that delivery of the baggage will be made to 
the bearer of the baggage check; 

(f) The number and weight of the packages; 

(g) The amount of the value declared in accordance with 
article 22 (2); 

(h) <A statement that the transportation is subject to the rules 
relating to liability established by this convention. 

(4) The absence, irregularity, or loss of the baggage check 
shall not affect the existence or the validity of the contract of trans- 
portation which shall none the less be subject to the rules of this 
convention. Nevertheless, if the carrier accepts baggage without 
a baggage check having been delivered, or if the baggage check 
does not contain the particulars set out at (d), (f), and (h) above, 
the carrier shall not be entitled to avail himself of those provisions 
of the convention which exclude or limit his liability. 


SECTION IJJ—aAIR WAYBILL 


Article 5 


(1) Every carrier of goods has the right to require the con- 
signor to make and hand over to him a document called an “air 
waybill”; every consignor has the right to require the carrier to 
accept this document. 

(2) The absence, irregularity, or loss of this document shall 
not affect the existence or the validity of the contract of transporta- 
tion which shall, subject to the provisions of article 9, be none the 
less governed by the rules of this convention. 


Article 6 


(1) The air waybill shall be made out by the consignor in 
three original parts and be handed over with the goods. 

(2) The first part shall be marked “for the carrier,” and shall 
be signed by the consignor. The second part shall be marked “for 
the consignee”; it shall be signed by the consignor and by the car- 
rier and shall accompany the goods. The third part shall be signed 
by the carrier and handed by him to the consignor after the goods 
have been accepted. 

(3) The carrier shall sign on acceptance of the goods. 
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(4) The signature of the carrier may be stamped; that of 
the consignor may be printed or stamped. 

(5) If, at the request of the consignor, the carrier makes out 
the air waybill, he shall be deemed, subject to proof to the contrary, 
to have done so on behalf of the consignor. 


Article 7 


The carrier of goods has the right to require the consignor to 
make out separate waybills when there is more than one package. 


Article 8 


The air waybill shall contain the following particulars: 

(a) The place and date of its execution; 

(b) The place of departure and of destination; 

(c) The agreed stopping places, provided that the carrier may 
reserve the right to alter the stopping places in case of necessity, 
and that if he exercises that right the alteration shall not have the 
effect of depriving the transportation of its international character; 

(d) The name and address of the consignor ; 

(e) The name and address of the first carrier ; 

(f) The name and address of the consignee, if the case so 
requires ; 

(g) The nature of the goods; 

(rh) The number of packages, the method of packing, and the 
particular marks or numbers upon them; 

(1) The weight, the quantity, the volume, or dimensions of 
the goods ; 

(j) The apparent condition of the goods and of the packing; 

(k) The freight, if it has been agreed upon, the date and 
place of payment, and the person who is to pay it; 

(1) If the goods are sent for payment on delivery, the price 
of the goods, and, if the case so requires, the amount of the expenses 
incurred ; : 

(m) The amount of the value declared in accordance with 
article 22 (2); 

(n) The number of parts of the air waybill; 

(0) The documents handed to the carrier to accompany the 
air waybill; 

(p) The time fixed for the completion of the transportation 
and a brief note of the route to be followed, if these matters have 
been agreed upon; 
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(q) <A statement that the transportation is subject to the rules 
relating to liability established by this convention. 


Article 9 


If the carrier accepts goods without an air waybill having been 
made out, or if the air waybill does not contain all the particulars 
set out in article 8 (a) to (7), inclusive, and (q), the carrier shall 
not be entitled to avail himself of the provisions of this convention 
which exclude or limit his liability. 


Article 10 


(1) The consignor shall be responsible for the correctness of 
the particulars and statements relating to the goods which he inserts 
in the air waybill. 

(2) The consignor shall be liable for all damages suffered by 
the carrier or any other person by reason of the irregularity, in- 
correctness or incompleteness of the said particulars and statements. 


Article 11 


(1) The air waybill shall be prima facie evidence of the con- 
clusion of the contract, of the receipt of the goods and of the 
conditions of transportation, 

(2) The statements in the air waybill relating to the weight, 
dimensions, and packing of the goods, as well as those relating to 
the number of packages, shall be prima facie evidence of the facts 
stated ; those relating to the quantity, volume, and condition of the 
goods shall not constitute evidence against the carrier except so far 
as they both have been, and are stated in the air waybill to have 
been, checked by him in the presence of the consignor, or relate 
to the apparent condition of the goods. 


Article 12 


(1) Subject to his liability to carry out all his obligations 
under the contract of transportation, the consignor shall have the 
right to dispose of the goods by withdrawing them at the airport of 
departure or destination, or by stopping them in the course of the 
journey on any landing, or by calling for them to be delivered at 
the place of destination, or in the course of the journey to a person 
other than the consignee named in the air waybill, or by requiring 
them to be returned to the airport of departure. He must not 
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exercise this right of disposition in such a way as to prejudice the 
carrier or other consignors, and he must repay any expenses oc- 
casioned by the exercise of this right. 

(2) If it is impossible to carry out the orders of the consignor 
the carrier must so inform him forthwith. 

(3) If the carrier obeys the orders of the consignor for the 
disposition of the goods without requiring the production of the 
part of the air waybill delivered to the latter, he will be liable, with- 
out prejudice to his right of recovery from the consignor, for any 
damage which may be caused thereby to any person who is lawfully 
in possession of that part of the air waybill. 

(4) The right conferred on the consignor shall cease at the 
moment when that of the consignee begins in accordance with arti- 
cle 13, below. Nevertheless, if the consignee declines to accept the 
waybill or the goods, or if he cannot be communicated with, the 
consignor shall resume his right of disposition. 


Article 13 


(1) Except in the circumstances set out in the preceding arti- 
cle, the consignee shall be entitled, on arrival of the goods at the 
place of destination, to require the carrier to hand over to him the 
air waybill and to deliver the goods to him, on payment of the 
charges due and on complying with the conditions of transportation 
set out in the air waybill. 

(2) Unless it is otherwise agreed, it shall be the duty of the 
carrier to give notice to the consignee as soon as the goods arrive 

(3) If the carrier admits the loss of the goods, or if the goods 
have not arrived at the expiration of seven days after the date on 
which they ought to have arrived, the consignee shall be entitled to 
put into force against the carrier the rights which flow from the 
contract of transportation. 


Article 14 


The consignor and the consignee can respectively enforce all 
the rights given them by articles 12 and 13, each in his own name, 
whether he is acting in his own interest or in the interest of another, 
provided that he carries out the obligations imposed by the contract. 


Article 15 


(1) Articles 12, 13, and 14 shall not affect either the relations 
of the consignor and the consignee with each other or the relations 
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of third parties whose rights are derived either from the consignor 
or from the consignee. 

(2) The provisions of articles 12, 13, and 14 can only be 
varied by express provision in the air waybill. 


Article 16 


(1) The consignor must furnish such information and attach 
to the air waybill such documents as are necessary to meet the 
formalities of customs, octroi, or police before the goods can be 
delivered to the consignee. The consignor shall be liable to the 
carrier for any damage occasioned by the absence, insufficiency, or 
irregularity of any such information or documents, unless the dam- 
age is due to the fault of the carrier or his agents. 

(2) The carrier is under no obligation te enquire into the 
correctness or sufficiency of such information or documents. 


CHAPTER III. LIABicity oF THE CARRIER 
Article 17 


The carrier shall be liable for damage sustained in the event of 
the death or wounding of a passenger or any other bodily injury 
suffered by a passenger, if the accident which caused the damage 
so sustained took place on board the aircraft or in the course of 
any of the operations of embarking or disembarking. 


Article 18 


(1) The carrier shall be liable for damage sustained in the 
event of the destruction or loss of, or of damage to, any checked 
baggage or any goods, if the occurrence which caused the damage 
so sustained took place during the transportation by air. 

(2) The transportation by air within the meaning of the pre- 
ceding paragraph shall comprise the period during which the bag- 
gage or goods are in charge of the carrier, whether in an airport 
or on board an aircraft, or, in the case of a landing outside an 
airport, in any place whatsoever. 

(3) The period of the transportation by air shall not extend 
to any transportation by land, by sea, or by river performed outside 
an airport. If, however, such transportation takes place in the 
performance of a contract for transportation by air, for the purpose 
of loading, delivery or transshipment, any damage is presumed, 
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subject to proof to the contrary, to have been the result of an event 
which took place during the transportation by air. 


Article 19 


The carrier shall be liable for damage occasioned by delay in 
the transportation by air of passengers, baggage, or goods. 


Article 20 


(1) The carrier shall not be liable if he proves that he and 
his agents have taken all necessary measures to avoid the damage or 
that it was impossible for him or them to take such measures. 

(2) In the transportation of goods and baggage the carrier 
shall not be liable if he proves that the damage was occasioned by 
an error in piloting, in the handling of the aircraft, or in navigation 
and that, in all other respects, he and his agents have taken all 
necessary measures to avoid the darnage. 


Article 21 


If the carrier proves that the damage was caused by or con- 
tributed to by the negligence of the injured person the court may, 
in accordance with the provisions of its own law, exonerate the 
carrier wholly or partly from his liability. 


Article 22 


(1) In the transportation of passengers the liability of the 
carrier for each passenger shall be limited to the sum of 125,000 
francs. Where, in accordance with the law of the court to which 
the case is submitted, damages may be awarded in the form of 
periodical payments, the equivalent capital value of the said pay- 
ments shall not exceed 125,000 francs. Nevertheless, by special 
contract, the carrier and the passenger may agree to a higher limit 
of liability. 

(2) In the transportation of checked baggage and of goods, 
the liability of the carrier shall be limited to a sum of 250 francs 
per kilogram, unless the consignor has made, at the time when the 
package was handed over to the carrier, a special declaration of the 
value at delivery and has paid a supplementary sum if the case so 
requires. In that case the carrier will be liable to pay a sum not 
exceeding the declared sum, unless he proves that that sum is greater 
than the actual value to the consignor at delivery. 
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(3) As regards objects of which the passenger takes charge 
himself the liability of the carrier shall be limitted to 5,000 francs 
per passenger. 

(4) The sums mentioned above shall be deemed to refer to © 
the French franc consisting of 65% milligrams of gold at the stand- 
ard of fineness of nine hundred thousandths. These sums may be 
converted into any national currency in round figures. 


Article 23 


Any provision tending to relieve the carrier of liability or to fix 
a lower limit than that which is laid down in this convention shall 
be null and void, but the nullity of any such provision shall not 
involve the nullity of the whole contract, which shall remain subject 
to the provisions of this convention. 


Article 24 


(1) In the cases covered by articles 18 and 19 any action for 
damages, however founded, can only be brought subject to the 
conditions and limits set out in this convention. 

(2) In the cases covered by article 17 the provisions of the 
preceding paragraph shall also apply, without prejudice to the ques- 
tions as to who are the persons who have the right to bring suit and 
what are their respective rights 


Article 25 


(1) The carrier shall not be entitled to avail himself of the 
provisions of this convention which exclude or limit his liability, if 
the damage is caused by his wilful misconduct or by such default 
on his part as, in accordance with the law of the court to which the 
case is submitted, is considered to be equivalent to wilful miscon- 
duct. 

(2) Similarly the carrier shall not be entitled to avail himself 
of the said provisions, if the damage is caused under the same 
circumstances by any agent of the carrier acting within the scope of 
his employment. 

Article 26 

(1) Receipt by the person entitled to the delivery of baggage 
or goods without complaint shall be prima facie evidence that the 
same have been delivered in good condition and in accordance with 
the document of transportation. 
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(2) In case of damage, the person entitled to delivery must 
complain to the carrier forthwith after the discovery of the damage, 
and, at the latest, within 3 days from the date of receipt in the case 
of baggage and 7 days from the date of receipt in the case of goods. 
In case of delay the complaint must be made at the latest within 14 
days from the date on which the baggage or goods have been placed 
at his disposal. 

(3) Every complaint must be made in writing upon the docu- 
ment of transportation or by separate notice in writing dispatched 
within the times aforesaid. 

(4) Failing complaint within the times aforesaid, no action 
shall lie against the carrier, save in the case of fraud on his part. 


Article 27 


In the case of the death of the person liable, an action for dam- 
ages lies in accordance with the terms of this convention against 
those legally representing his estate. 


Article 28 


(1) An action for damages must be brought, at the option of 
the plaintiff, in the territory of one of the High Contracting Parties, 
either before the court of the domicile of the carrier or of his 
principal place of business, or where he has a place of business 
through which the contract has been made, or before the court at 
the place of destination. 

(2) Questions of procedure shall be governed by the law of 
the court to which the case is submitted. 


Article 29 


(1) The right to damages shall be extinguished if an action is 
not brought within 2 years, reckoned from the date of arrival at 
the destination, or from the date on which the aircraft ought to have 
arrived, or from the date on which the transportation stopped. 

(2) The method of calculating the period of limitation shall 
be determined by the law of the court to which the case is submitted. 


Article 30 


(1) In the case of transportation to be performed by various 
successive carriers and falling within the definition set out in the 
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third paragraph of article 1, each carrier who accepts passengers, 
baggage or goods shall be subject to the rules set out in this conven- 
tion, and shall be deemed to be one of the contracting parties to the 
contract of transportation insofar as the contract deals with that 
part of the transportation which is performed under his supervision. 

(2) In the case of transportation of this nature, the passenger 
or his representative can take action only against the carrier who 
performed the transportation during which the accident or the delay 
occurred, save in the case where, by express agreement, the first 
carrier has assumed liability for the whole journey. 

(3) As regards baggage or goods, the passenger or consignor 
shall have a right of action against the first carrier, and the passen- 
ger or consignee who is entitled to delivery shall have a right of 
action against the last carrier, and further, each may take action 
against the carrier who performed the transportation during which 
the destruction, loss, damage, or delay took place. These carriers 
shall be jointly and severally liable to the passenger or to the con- 
signor or consignee. 


CHAPTER IV. Provisions RELATING TO COMBINED TRANSPORTATION 


Article 31 


(1) In the case of combined transportation performed partly 
by air and partly by any other mode of transportation, the provisions 
of this convention shall apply only to the transportation by air, pro- 
vided that the transportation by air falls within the terms of article 1. 

(2) Nothing in this convention shall prevent the parties in 
the case of combined transportation from inserting in the document 
of air transportation conditions relating to other modes of trans- 
portation, provided that the provisions of this convention are ob- 
served as regards the transportation by air. 


CHAPTER V. GENERAL AND FINAL PROVISIONS 


Article 32 


Any clause contained in the contract and all special agreements 
entered into before the damage occurred by which the parties pur- 
port to infringe the rules laid down by this convention, whether by 
deciding the law to be applied, or by altering the rules as to juris- 
diction, shall be null and void. Nevertheless for the transportation 
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of goods arbitration clauses shall be allowed, subject to this con- 
vention, if the arbitration is to take place within one of the juris- 
dictions referred to in the first paragraph of article 28. 


Article 33 


Nothing contained in this convention shall prevent the carrier 
either from refusing to enter into any contract of transportation or 
from making regulations which do not conflict with the provisions 
of this convention. 


Article 34 


This convention shall not apply to international transportation 
by air performed by way of experimental trial by air navigation 
enterprises with the view to the establishment of regular lines of 
air navigation, nor shall it apply to transportation performed in 
extraordinary circumstances outside the normal scope of an air 
carrier’s business. 


Article 35 


The expression “days” when used in this convention means 
current days, not working days. 


Article 36 


This convention is drawn up in French in a single copy which 
shall remain deposited in the archives of the Ministry for Foreign 
Affairs of Poland and of which one duly certified copy shall be sent 
by the Polish Government to the Government of each of the High 
Contracting Parties. 


Article 37 


(1) This convention shall be ratified. The instruments of 
ratification shall be deposited in the archives of the Ministry for 
Foreign Affairs of Poland, which shall give notice of the deposit to 
the Government of each of the High Contracting Parties. 

(2) As soon as this convention shall have been ratified by 
five of the High Contracting Parties it shall come into force as 
between them on the ninetieth day after the deposit of the fifth 
ratification. Thereafter it shall come into force between the High 
Contracting Parties which shall have ratified and the High Contract- 
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ing Party which deposits its instrument of ratification on the nine- 
tieth day after the deposit. 

(3) It shall be the duty of the Government of the Republic of 
Poland to notify the Government of each of the High Contracting 
Parties of the date on which this convention comes into force as 
well as the date of the deposit of each ratification. 


Article 38 


(1) This convention shall, after it has come into force, remain 
open for adherence by any state. 

(2) The adherence shall be effected by a notification addressed 
to the Government of the Republic of Poland, which shall inform 
the Government of each of the High Contracting Parties thereof. 

(3) The adherence shall take effect as from the ninetieth day 
after the notification made to the Government of the Republic of 
Poland. 


Article 39 


(1) Any one of the High Contracting Parties may denounce 
this convention by a notification addressed to the Government of the 


Republic of Poland, which shall at once inform the Government of 
each of the High Contracting Parties. 

(2) Denunciation shall take effect six months after the noti- 
fication of denunciation, and shall operate only as regards the party 
which shall have proceeded to denunciation. 


Article 40 


(1) Any High Contracting Party may, at the time of signature 
or of deposit of ratification or of adherence, declare that the ac- 
ceptance which it gives to this convention does not apply to all.or 
any of its colonies, protectorates, territories under mandate, or any 
other territory subject to its sovereignty or its authority, or any 
other territory under its suzerainty. 

(2) Accordingly any High Contracting Party may subse- 
quently adhere separately in the name of all or any of its colonies, 
protectorates, territories under mandate, or any other territory 
subject to its sovereignty or to its authority or any other territory 
under its suzerainty which have been thus excluded by its original 
declaration. 

(3) Any High Contracting Party may denounce this conven- 
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tion, in accordance with its provisions, separately or for all or any 
of its colonies, protectorates, territories under mandate, or any 
other territory subject to its sovereignty or to its authority, or any 
other territory under its suzerainty. 


Article 41 


Any High Contracting Party shall be entitled not earlier than 
two years after the coming into force of this convention to call for 
the assembling of a new international conference in order to con- 
sider any improvements which may be made in this convention. To 
this end it will communicate with the Government of the French 
Republic which will take the necessary measures to make prepara- 
tions for such conference. 

This convention, done at Warsaw on October 12, 1929, shall 
remain open for signature until January 31, 1930. 


ADDITIONAL PROTOCOL 
With Reference to Article 2 


The High Contracting Parties reserve to themselves the right 
to declare at the time of ratification or of adherence that the first 
paragraph of article 2 of this convention shall not apply to inter- 
national transportation by air performed directly by the state, its 
colonies, protectorates, or mandated territories, or by any other 
territory under its sovereignty, suzerainty, or authority. 


II. Liability for Terrestrial Damage 


CONVENTION FOR THE UNIFICATION OF CERTAIN RULES RELATING 
To DAMAGE CAUSED BY AIRCRAFT TO THIRD 
PERSONS ON THE SURFACE 


(Commonly called The Rome Convention of 1933?) 


Article 1 


The High Contracting Parties agree to take the necessary 
measures in order to put into force the rules established by the 
present Convention. 





2. Concluded at Rome, May 29, 1933, at the Third Interrational Confer- 
ence on Private Air Law. 

According to the Government's information the following countries have 
ratified the convention: Spain (applies to Spanish Zone of Morocco, but not 
to colonies), Rumania, and Belgium. 
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Article 2 


(1) The damage caused by an aircraft in flight to persons or 
property on the surface shall give a right to compensation by the 
mere fact that it is established that the damage exists and that it 
was caused by the aircraft. 

(2) This provision shall be applicable to the following: 

(a) Damage caused by any body whatever falling from the 
aircraft, even in the case of regulation jettison of ballast or jettison 
made in a case of necessity ; 

(b) Damage caused by any person on board the aircraft, ex- 
cept in the case of an act intentionally committed by a person who 
is not a member of the crew, not connected with the operations, 
without the operator or his agents having been able to prevent it. 

(3) The aircraft is considered as in flight from the beginning 
of the operations of departure until the end of the operations of 


arrival. 
Article 3 


The liability contemplated in the preceding article cannot be 
reduced or avoided except in the case where the negligence of the 
injured party caused the damage or contributed thereto. 


Article 4 


(1) The liability contemplated in Article 2 shall attach to the 
operator of the aircraft. 

(2) Any person who has the right of disposal of, and uses the 
aircraft on his own account shall be termed operator of the aircraft. 

(3) In case the operator’s name is not inscribed on the aero- 
nautic register or any other official document, the owner shall be 
presumed to be the operator subject to proof to the contrary. 


Article 5 
Any person who, without having the right to dispose of the air- 
craft, makes use of it without the consent of the operator shall be 
liable for the damage caused, and the operator who has not taken 
the proper measures to avoid the unlawful use of his aircraft shall 
be jointly liable with him, each of them being bound on the condi- 
tions and within the limits of the present Convention. 


Article 6 


In case of damage caused on the surface by two or more col- 
liding aircraft, the operators of such aircraft shall be jointly and 
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severally liable to the injured third parties, each one of them being 
bound on the conditions and within the limits of the present Con- 


vention. 
Article 7 


The preceding provisions shall not prejudge the question as to 
whether the operator of the aircraft shall or shall not have recourse 
against the author of the damage. 


Article 8 


(1) The operator shall be liable for each accident for an 
amount not to exceed a sum determined at the rate of 250 francs 
per kilogram of weight of the aircraft. By the weight of the air- 
craft shall be understood the weight of the aircraft with the full 
maximum load, as shown on the certificate of airworthiness or any 
other official document. 

(2) However, the limit of the operator’s liability cannot be 
less than 600,000 francs nor more than 2,000,000 francs. 

(3) One-third of this value shall be assigned to compensation 
for damages caused to property and the other two-thirds to com- 
pensation for damages caused to persons, provided that in this last 
case the compensation contemplated cannot exceed 200,000 francs 
per person injured. 


Article 9 


If several persons have suffered damages in the same accident 
and if the total amount to be paid as compensation exceeds the 
limits contemplated in Article 8, a proportional reduction in each 
one’s rights must be made in such manner that the total shall not 
exceed the above-mentioned limits. 


Article 10 


(1) The persons who have suffered damages in the same acci- 
rent must assert their rights or give notice of their claims to the 
operator within the maximum period of six months from the day 
of the accident. 

(2) This period having expired, settlement of the compensa- 
tion may properly be made; the interested parties having permitted 
the above period to elapse without asserting their rights or giving 
notice of their claims shall not be able to exercise their rights ex- 
cept on such amount as shall not have been distributed. 
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Article 11 


If different injured third parties act in accordance with the 
provisions of the preceding articles and Article 16 before courts 
situated in different countries, the defendant may submit a state- 
ment, before each of them, of the total amount of the claims and 
moneys due, with a view to preventing the limits of his liability from 
being exceeded. 


Article 12 


(1) Any aircraft entered on the register of a territory of one 
High Contracting Party, in order to navigate above the territory 
of another High Contracting Party, must be insured against the 
damages considered in the present Convention, within the limits 
determined in Article 8 above, with a public insurance institution 
or an insurer authorized for this risk in the territory of registry of 
the aircraft. 

(2) The domestic legislation of any High Contracting Party 
may substitute for the insurance, wholly or in part, another guar- 
antee for the risks considered in the present Convention: 

(a) in the form of a cash deposit made in a public fund or a 
bank authorized for this purpose in the territory of registry of the 
aircraft ; 

(b) in the form of a guarantee given by a bank authorized for 
this purpose in the territory of registry of the aircraft. 

Said cash deposit and said guarantee must be brought up to 
their full amount as soon as the sums which they represent become 
subject to reduction by the amount of a payment for compensation. 

(3) The insurance, the cash deposit and the bank guarantee 
must be especially and preferentially assigned to payment of the 
compensations due on account of the damages contemplated in the 
present Convention. 


Article 13 


(1) The kind, extent and duration of the sureties contem- 
plated in Article 12 above shall be evidenced either in an official 
certificate or by an official notation on one of the ship’s papers. Said 
certificate or document must be produced whenever required by the 
public authorities or upon the request of any party concerned. 

(2) Said certificate or said document shall serve to attest the 
situation of the aircraft with respect to the obligations of the present 
Convention. 





JOURNAL OF AIR LAW 


Article 14 


The operator shall not be entitled to avail himself of the pro- 
visions of the present Convention which limit his liability: 

(a) if it is proved that the damage was caused by gross negli- 
gence or wilful misconduct on the part of the operator and his 
agents, unless the operator proves that the damage was due to an 
error in piloting, operation or navigation, or, in a matter affecting 
his agents, that he has taken all the proper measures to prevent the 
damage ; 

(b) if he has not furnished one of the sureties prescribed in 
the present Convention, or if the sureties furnished are not in force 
or do not cover the operator’s liability for the damage caused within 
the terms and limits of the present Convention. 


Article 15 


In case the operator of more than one aircraft furnishes the 
surety prescribed in the present Convention in the form of a cash 
deposit or a bank guarantee, the surety shall be deemed to cover 
the full limit of his liability for all the aircraft operated, if the 
deposit or the guarantee amounts to a sum arrived at by reducing 
the amount of the surety which he should furnish for the total 
number of his aircraft by one-third in case he operates two aircraft, 
and by one-half in case he operates three or more. Furthermore 
it shall be deemed to cover the full limit of liability for all the air- 
craft if it amounts to the sum of 2,500,000 francs for two aircraft or 
3,000,000 francs for three or more. 


Article 16 


The following have competent jurisdiction over suits or dam- 
ages in the territory of any one of the High Contracting Parties, as 
the claimant may elect: the judicial authorities of the defendant’s 
domicile and those of the place where the damage was caused, 
without prejudice to the injured third party’s right of direct action 
against the insurer in a case in which it can be exercised. 


Article 17 


(1) Such suits shall be barred after one year from the day of 
the damage. If the injured party proves that he could not have 
known either of the damage or the identity of the person liable, the 
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period of limitation shall begin from the day when he could have 
had knowledge thereof. 

(2) In every case, the suit shall be barred after three years 
from the day when the damage was caused. 

(3) The manner of calculating the period of limitation as well 
as the causes of suspension and interruption of the period shall be 
determined by the law of the court before which the suit is brought. 


Article 18 


In the case of the death of the person liable, an action for 
damages lies in accordance with the terms of this Convention against 
those legally representing his estate. 


Article 19 


The sums stated in francs in the present Convention are con- 
sidered to refer to the French franc containing 65% milligrams of 
gold to a fineness of 900/1000. They may be converted into any 
national currency in round numbers. 


Article 20 


(1) The present Convention shall be applicable whenever any 
damage has been caused on the surface in the territory of one High 
Contracting Party by an aircraft registered in the territory of an- 
other High Contracting Party. 

(2) The expression “territory of one High Contracting Party” 
shall include, for the purposes of the present Convention, anv 
territory under the sovereign power, suzerainty, protection, mandate 
or authority of the said High Contracting Party for which the 
latter is a party to the Convention. 


Article 21 


The present Convention shall not apply to military, custom- 
house or police aircraft. 


Article 22 


The present Convention shall not apply to damages caused on 
the surface compensation for which is governed by a transportation 
contract or a labor contract entered into between the injured party 
and the one upon whom liability falls under the terms of the present 
Convention. 
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Article 23 


The present Convention shall be drawn up in French in a 
single copy which shall remain deposited in the archives of the 
Ministry for Foreign Affairs of the Kingdom of Italy, and of which 
a duly certified copy shall be sent by the Government of the King- 
dom of Italy to each of the Governments concerned. 


Article 24 


(1) The present Convention shall be ratified. The instru- 
ments of ratification shall be deposited in the archives of the Min- 
istry for Foreign Affairs of the Kingdom of Italy, which shall 
notify each of the Governments concerned of the deposit thereof. 


(2) As soon as five ratifications shall have been deposited, 
the Convention shall come into force as between the High Con- 
tracting Parties which shall have ratified it ninety days after the 
deposit of the fifth ratification. Any ratification which is deposited 
subsequently shall take effect ninety days after such deposit. 

(3) It shall be the duty of the Government of the Kingdom of 
Italy to notify each of the Governments concerned of the date on 
which the present Convention comes into force. 


Article 25 


(1) The present Convention, after coming into force, shall be 
open for accession. 


(2) Accession shall be made through a notification addressed 
to the Government of the Kingdom of Italy, which shall inform 
each of the Governments concerned thereof. 


(3) The accession shall take effect ninety days after the 
notification to the Government of the Kingdom of Italy. 


Articie 26 


(1) Any one of the High Contracting Parties may denounce 
the present Convention by a notification addressed to the Govern- 
ment of the Kingdom of Italy which shall at once inform each of 
the Governments concerned thereof. 

(2) The denunciation shall take effect six months after the 
notification of the denunciation and shall operate only with respect 
to the party making the denunciation. 
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Article 27 


(1) The High Contracting Parties may, at the time of sig- 
nature, deposit of the ratifications or accession, declare that the 
acceptance which they give to the present Convention shall not 
apply to all or to any part of their colonies, protectorates, overseas 
territories, mandated territories or any other territory under their 
sovereignty, authority or suzerainty. 

(2) The High Contracting Parties may subsequently notify 
the Government of the Kingdom of Italy that they intend to render 
the present Convention applicable to all or to any part of their 
colonies, protectorates, overseas territories, mandated territories or 
any other territory under their sovereignty, authority or suzerainty, 
so excluded from their original declaration. 

(3) They may, at any time, notify the Government of the 
Kingdom of Italy that they intend to have the present Convention 
cease to apply to all or any part of their colonies, protectorates, 
overseas territories, mandated territories or any other territory 
under their sovereignty, authority or suzerainty. 

(4) The Government of the Kingdom of Italy shall notify 
each of the Governments concerned of notifications made in ac- 
cordance with the last two paragraphs. 


Article 28 

Any High Contracting Party shall be entitled not earlier than 
two years after the coming into force of the present Convention to 
call for the meeting of another international Conference in order 
to consider any improvements which might be made in the present 
Convention. To this end it shall communicate with the Government 
of the French Republic which shall take the necessary measures in 
preparation of such Conference. 

The present Convention, done at Rome, May 29, 1933, shall 
remain open for signature until January 1, 1934. 

IN TESTIMONY WHEREOF the Plenipotentiaries have signed the 
present Convention. 


For the United States of America: 

The Delegation of the United States of America declares that 
the Convention shall apply only within the continental limits of the 
United States of America exclusive of the territory of Alaska. 

Joun C. Cooper, Jr. 
JAECKEL 
Joun Jay IDE 
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III. Liability for Collision-Damage 


DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN RULES 
RELATING TO AERIAL COLLISIONS® 


Article 1 


The High Contracting Parties agree to take the necessary meas- 
ures to put into effect the rules established in this Convention. 


Article 2 


(1) By an aerial collision is meant any physical impact which 
has occurred, for any reason whatever, between two or more air- 
craft in motion. 

(2) The aircraft shall be considered to be in flight from the 
beginning of the operations of departure up to the end of the opera- 
tions of arrival. 

(3) The damage which one aircraft in motion has caused to 
another aircraft in motion or to the persons and goods embarked or 
shipped thereon, even when there has been no physical impact, shall 
be considered as damage arising out of a collision. 


Article 3 


(1) The indemnity due for damages caused in case of a col- 
lision that has occurred between aircraft shall, in accordance with 
the provisions of this Convention, be payable by the operator of 
the aircraft. 

(2) Any person who has the right to use an aircraft and who 
uses it for his own account shall be termed operator of the aircraft. 
In case the name of the operator is not recorded on the aeronautic 
register or any other official document, the owner shall be deemed 
to be the operator, subject to proof to the contrary. 

(3) Any person who, without having the right to use an air- 
craft, uses the same without the consent of the operator, shall be 
liable for the injury caused, and any operator who does not take the 
necessary measures to avoid such wrongful use of his aircraft 
shall be jointly and severally liable with him, each one of them 
being bound within the conditions and limits of this Convention. 





3. Translated by A. Lebel, LL.B.; reviewed by F. G. Haskins and E. B. 
Christie. C.I.T.E.J.A. Document No. 320, October 3, 1936, superseding Document 
No. 277. Draft adopted at the Eleventh Session of the C.I.T.E.J.A., Bern, Sep- 


tember, 1936. 
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Article 4 


(1) If the collision is caused by the negligence of one of the 
aircraft, the liability for the injuries caused to the other aircraft 
and to the persons and property aboard shall be incumbent upon the 
person guilty of negligence. 

(2) This liability shall be limited to the value of the negligent 
aircraft. Such value shall be determined on the basis of 250 francs 
per kilogram of weight of the aircraft. By weight of the aircraft 
shall be meant the weight of the aircraft with the total maximum 
load as shown on the certificate of airworthinesss or on any other 
official document. However, the limit of the operator’s liability 
shall not.be less than 600,000 francs nor greater than two million 
francs. The said sum shall be considered as referring to the French 
franc containing 6514 milligrams of gold of a standard of fineness 
of 900/1000. It may be converted into each national currency in 
round numbers. 

(3) One-third of this value shall be assigned to the reparation 
of injuries caused to property (the aircraft and the property 
aboard), and two-thirds to the reparation of injuries caused to 
persons; provided that, in the latter case, the indemnity set forth 
shall not exceed 125,000 francs per person injured. However, if 
that part of the value which is assigned to the reparation of in- 
juries caused to property is not entirely absorbed in the reparation 
of such injuries, it shall be assigned to the reparation of injuries 
to persons. 

(4) If several persons have suffered injuries in the same acci- 
dent, and if the lump sum to_be paid in damages exceeds the limits 
provided for in paragraph (2) of this article, the right of each one 
shall be reduced in proportion, so as not to exceed the above- 
mentioned limits, in the aggregate. Such persons must assert their 
tights or give notice of their claims to the operator within a maxi- 
mum period of six months from the day of the accident. After the 
expiration of this period, settlement of the indemnities may prop- 
erly be made; interested parties having allowed the above period 
to lapse without asserting their rights or giving notice of their 
claims, can exercise their rights only as to the amount which has 
not been distributed. 

(5) The operator shall not be entitled to avail himself of the 
provisions of this article which limit his liability if it is proved that 
the collision was caused by his fraud or gross negligence or by 
the fraud or gross negligence of his employees, unless he proves, 
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where his employees are involved, that he has taken all the neces- 
sary measures to prevent the collision. 


Article 5 


(1) If the collision is caused by concurrent negligence, the 
liability of each one of the aircraft for the injuries caused to air- 
craft, to persons and goods embarked or shipped thereon, shall be 
in proportion to the degree of negligence shown; however, if, 
according to the circumstances, a proportion cannot be determined, 
or if the degrees of negligence appear to be equal, the liability shall 
be shared in equal parts. 

(2) For injuries caused to negligent aircraft the liability of 
each one of the operators shall be governed by the provision con- 
tained in the preceding paragraph, and it shall be limited in con- 
formity with the provisions of Article 4. 

(3) For injuries caused to persons and to property on board, 
the injured persons may sue their carrier on the basis of their trans- 
portation contract, and the rule of paragraph (1) cannot be invoked 
against them. They may, furthermore, sue the operator of the 
other aircraft; however, the liability of the latter shall be limited in 
conformity with the provisions of Article 4. 

(4) Any operator who, pursuant to the provisions of the fore- 
going paragraphs, pays an amount in excess of that which he is to 
bear according to the rule set forth in paragraph (1), shall have a 
right of recourse against the concurrently negligent operator ; how- 
ever, such recourse can never be exercised beyond the limits set 
forth in Article 4. 


Article 6 


In a fortuitous case or a case of force majeure, or where no 
negligence has been proved against any aircraft, the collision shall 
give no right of action under this Convention. 


Article 7 


(1) Incase of damage caused on the surface by two or more 
aircraft that have collided, the operators of said aircraft shall be 
jointly and severally liable to the third parties suffering the damage, 
each one of them being bound within the terms and limits of his 
liability to third parties on the surface. 

(2) The distribution of the liability among the aircraft that 
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collided shall be made on the following basis, but only within the 
above-mentioned limits: 

(a) If the collision is due to the exclusive negligence of one 
of the aircraft, such aircraft shall be the only one liable; 

(b) If there is concurrent negligence, the liability shall be 
apportioned in accordance with the rule in Article 5, paragraph (1) 
above ; 

(c) Ina fortuitous event, or one of force majeure, or if no 
negligence is proved against any aircraft, the liability shall be shared 
equally. 

(3) If, because of joint and several liability, the operator of 
an aircraft has paid to the parties suffering damage on the surface 
a sum which, in accordance with paragraph (2) of this article, he 
was not to bear, the recourse that such operator will have against 
the other aircraft can, in no case, be exercised, beyond the limits 
of liability of each aircraft toward third parties. 


Article 8 


The operator who is sued in damages for injuries caused by the 
collision must, within a period of six months, send notice of such 
suit to the operator of the aircraft against whom he intends to 
exercise the right of recourse, under penalty of having such re- 


course denied. 
Article 9 


(1) Any person exercising the functions of commanding of- 
ficer on board one of the aircraft that have collided shall be bound 
to render every useful assistance to the other aircraft, and to inform 
the nearest authorities of this accident, by the most rapid method. 

(2) Such commanding officer is likewise bound to communi- 
cate to the other aircraft, if possible, the nationality and registration 
marks of his aircraft as well as the places whence he proceeds and 
where he is going. 

(3) The national legislations shall determine the penalties 
designed to secure the execution of this obligation, and the High 
Contracting Parties shall communicate to each other, through diplo- 
matic channels, the texts of such laws. 


Article 10 


(1) To hear damage suits growing out of a collision the fol- 
lowing shall have jurisdiction in the territory of the High Contract- 
ing Parties, at the option of the plaintiff: 
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(a) The judicial authorities of the defendant’s domicile; 

(b) Those of the place where the collision occurred ; 

(c) If there has been an attachment of one of the aircraft 
that collided, the judicial authorities of the place of such attachment. 

(2) If the defendant does not have his domicile in one of the 
Contracting States, and if the collision occurred outside of the 
territory of the said States, the suit for damages may be brought 
before the judicial authorities of the place of registration of one of 
the aircraft that have collided, and whose operator is being sued. 

(3) If various injured persons bring actions based on the fore- 
going articles in jurisdictions situated in different countries, the 
defendant may, in each one, submit a statement of the total of the 
claims and moneys due, with a view to preventing the limit of his 
liability from being exceeded. 


Article 11 


(1) Actions seeking compensation for injuries suffered as a 
result of a collision must be brought withon one year of the day 
of the injury. 

(2) If the injured person proves that he could not have had 
knowledge either of the injury or of the identity of the person liable, 
the period of limitation shall begin from the day on which he could 
have had such knowledge. In all cases, the action must be brought 
within three years from the day when the injury was caused. 

(3) The period in which the actions in recourse permitted by 
the foregoing articles must be brought shall be one year. Such 
period shall begin only with the day of payment. 

(4) The method of calculating the limitation period as well 
as the causes of suspension and interruption of such period shall be 
determined by the law of the court before which the action is 
brought. 


Article 12 


In case of death of the person liable, the suit for damages within 
the limits provided for by this Convention shall be brought against 
his representatives. 


Article 13 


This Convention shall apply even to government aircraft, other 
than military, customs, and police aircraft. 
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Article 14 


(1) This Convention shall apply in all the Contracting States: 

(a) When the collision takes place on their territory and if 
one at least of the aircraft that have collided is registered in another 
Contracting State; 

(b) Regardless of the place of the collision, if two or more 
of the aircraft are registered in different Contracting States. 

(2) The expression “territory of a Contracting State” shall 
include, for the purposes of this Convention, all the territory sub- 
ject to the sovereign power, suzerainty, protectorate, mandate, or 
authority of said Contracting State for which the latter is a party 
to the Convention. 


IV. . Registration of Title 


DraFT CONVENTION ON THE OWNERSHIP OF AIRCRAFT AND 
THE AERONAUTIC REGISTER‘ 


Article 1 


(1) The High Contracting Parties undertake to estsablish in 
their national laws that every aircraft registered according to the 
said laws shall be inscribed on a register for the publicity of rights, 
having in view the inscription of the ownership and the real rights 
by the competent authority of the said State. 

(2) The said register may be the one in which the aircraft is 
registered on a distinct register. In the latter case agreement shall 
be established between the two registers. 


Article 2 


(1) An aircraft inscribed on the register of one of the High 
Contracting Parties cannot be inscribed on the register of another 
High Contracting Party unless the owner proves that he has effected 
the cancellation of the original inscription. 

(2) In case the aircraft is encumbered with real charges on 
the register the inscription on the new register shall be subject to 
the proof that the creditors have been paid or have agreed to the 
transfer of the inscription. In the latter case the real charges shall 





4. Adopted at the Sixth Session of the C.I.T.E.J.A. (International Tech- 
nical Committee of Aerial Legal Experts), Paris, October, 1931. 
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be inscribed on the new register solely upon the evidence of the 
inscriptions existing on the preceding register. 

(3) In order to effect the transfer of the inscription from the 
register of one of the High Contracting Parties to that of another 
one: 


1. An application for inscription must be addressed to the 
Bureau of the State in which the aircraft is to be inscribed: 

2. An application for cancellation with a view to transfer 
of the inscription to the register of another State must be 
addressed to the Bureau of the State in which the aircraft is 
inscribed. The application shall indicate the Bureau to which 
the inscription is to be transferred and must be accompanied, 
if the case applies, by the written consent in duplicate, duly 
legalized, of the creditors, or by the proof that the said cred- 
itors have been paid. 


(4) The application for cancellation ipso facto shall render 
the mortgage claims payable. 

(5) A note of the application for transfer shall be made on 
the register of the first State, and no inscription can be made 
thenceforth on the same register. However, if the Bureau of the 


First State receives under the conditions contemplated in article 

..° an application relative to a forced execution after a note has 
been made of the application for transfer, the provisions of the 
said article shall be applied; a certified true copy of this applica- 
tion shall be transmitted immediately by the Bureau of the first 
State to that of the second State which also shall conform to 
article ....2° 

(6) Incase the Bureau of the first State does not oppose the 
cancellation on its register, it shall, by means of form A of the 
Annex, inform the Bureau of the State in which inscription is 
applied for, and shall transmit to it the application contemplated in 
section 1 of paragraph 3, and at the same time a certified true 
extract from the register certifying that there is no objection to the 
cancellation of the original inscription. 

(7) The Bureau in which the new inscription is applied for 
shall proceed, if proper, according to formula B of the Annex, to 
the inscription of the aircraft and shall send without delay to the 
Bureau of the first State a certification of the inscription on its 





5. Article 8 of the Draft Convention on mortgages, other real securities 
and aerial liens is referred to. The number of this article has been left blank 
in view of the possible amalgamation of the two drafts by the International 
Conference on Private Aerial Law. [Footnote in the draft.] 
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register. Upon receiving this certification the inscription of the 
aircraft shall be cancelled on the register of the Bureau of the first 
State. 


Article 3 


Each of the Contracting States may inscribe on its registers, 
provisionally, aircraft under construction or not yet registered. 


Article 4 


The following are considered as forming an integral part of the 
aircraft; the motors, tools and, in general everything intended for 
the permanent use of the aircraft, indicated in the inventory, even 
if they are temporarily separated, with reservation of the rights of 
third parties who are purchasers in good faith. 


Article 5 


(1) The register contemplated in Article 1 shall be kept by 
the authorities determined by the national laws, and according to 
the rules provided in the same laws, in so far as they are not con- 
trary to the provisions of the present Convention. 

(2) The register must be public, and any person may de- 
mand certified true copies. 

(3) The seat of the Bureau charged with keeping the register 
must be indicated on the certificate of registration. 

(4) The Bureaus charged with keeping the register are au- 
thorized to correspond directly in order to assure the execution of 
the provisions of Article 2. 


Article 6 


The obligation to have the aircraft registered shall devolve 
upon the owner who must furnish all information which is neces- 
sary to effect the inscription in the terms of the following article. 


Article 7 


(1) The register provided in article 1 must contain all data 
relative to the aircraft and, especially, the number of the certificate 
or registration, the date of registration, the mark of nationality and 
registration, the type of craft, a brief description of the craft, the 
date and place of construction, serial number of construction, kind 
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and power of the motors, name and domicile of the owner, name 
of the insured, and the other data prescribed in article 9. 

(2) For aircraft under construction the register shall contain 
the data which can actually be furnished; said data to be com- 
pleted after the construction is finished. 


Article 8 


(1) If changes take place in the facts mentioned on the 
register, or if the aircraft perishes, is demolished or becomes perma- 
nently unfit for air navigation, the Bureau of inscription must be 
requested to make the necessary changes. 

(2) The application must be signed by the owner and accom- 
panied with the necessary documents of proof. 


Article 9 


(1) All transfers of property inter vivos, assignments, ces- 
sions of real rights and renunciations of the said rights are valid 
with regard to third parties only through their inscription on the 
register and produce no effect until the date of said inscription. 

(2) Against the one who has acquired in good faith the own- 
ership or a real right from the person. inscribed on the register as 
holder of said right no objection can be made on the grounds of the 
lack of right of the person from whom his right is derived. 

(3) The Contracting States shall take the measures necessary 
in order to effect the inscription in case of transfer due to decease. 


Article 10 
The inscription made on the register by virtue of articles 1, 8 
and 9 must be reproduced on the certificate of registration. 
FINAL PROVISIONS 
Article 11 


This Convention shall apply only to aircraft assigned to inter- 


national navigation. 
Article 12 


The High Contracting Parties whose legislation may not be 
sufficient to assure the execution of the provisions of this Conven- 
tion shall take the measures and enact sanctions necessary for this 
purpose. 
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Name of the 
Bureau of 
Inscription 


State to which 
said Bureau 
belongs 


(Printed in the lan- 
guage of the issuing 
country, the written 
annotations having 
to be made, at least, 
in Latin characters 
and in Arabic nu- 
merals.) 





ANNEX 
Form A 


TRANSFER OF INSCRIPTION 


In accordance with article 2 of the Convention 
under date of ............ we inform you 
that we have received an application for cancellation on 
our register of the inscription of aircraft 
(name). inscribed under number 
which the interested parties desire to have inscribed 
on your register. There is no objection on our part, to 
this cancellation. The latter will be effected as soon as 
you send us the attestation certifying the inscription of 
the said aircraft on your register, accompanied with the 
certificate of inscription, issued by us and with the 
duplicate.* 
We attach herewith the following documents: 
1. The application for inscription; 
2. Certified copy of the inscription on our reg- 
ister ; 
A statement of the existing inscriptions or a 
certificate in the negative ;f 
The written and duly legalized consent of the 
mortgage creditors, 





* Cross out this mention if there is no duplicate. 
7 Strike out the mention which does not apply. 


Name of the 
Bureau of 
Inscription 


State to which 
said Bureau 
belongs 


(Printed in the lan- 
guage of the issuing 
country, the written 
annotations having 
to be made, at least, 
in Latin characters 
and in Arabic nu- 
merals. ) 





Form B 


TRANSFER OF INSCRIPTION 


With reference to your letter of........ 
cerning the cancellation on your register and the inscrip- 
tion on our register of the aircraft inscribed on your 
register under the name and number 
we inform you that the inscription of this aircraft on 
our register was made on ....under the 


We send you enclosed the certificate of inscription 
issued by you and the duplicate * which we made in 
accordance with article 2 of the Convention 
under date of 





* Strike out this mention if there is no duplicate. 
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V. Mortgages, Etc., of Aircraft 


DraFrt CONVENTION ON MortGaGes, OTHER REAL SECURITIES, 
AND AERIAL PRIVILEGES® 


Cuapter I.—On Mortgages and Other Real Securities 


Article 1 


In the meaning of the present Convention, by aerial mortgage 
is understood a real security, whatever may be its name and origin, 
which is inscribed on the register for the publicity of rights and 
which assigns the aircraft to the payment of a debt the amount of 
which is likewise inscribed thereon. 


Article 2 


Aerial mortgages regularly constituted and not extinguished, 
according to the law of the Contracting State on whose register the 
aircraft is inscribed, shall produce the effects determined by the 
present Convention. 

Article 3 


The aerial mortgage shall guarantee, equally with the principal 
sum, the current interests and the interest in arrears for one year, 
at the rate recorded on the register, as well as the costs of proced- 
ure, in so far as they are not privileged by paragraph 1 of Article 11. 


Article 4 
(1) The aerial mortgage shall include the insurance indem- 
nity due in case of loss or damage to the aircraft. 
(2) It shall not extend to the freight. 
Article 5 
The rank of aerial mortgages with respect to each other shall 
be determined by the inscription on the register. 
Article 6 


With reservation of the provisions of paragraph 4 of Article 8, 
and paragraph 5 of Article 13, the aerial mortgage shall take prece- 





6. Adopted at the Sixth Session of the C.I.T.E.J.A. (International Tech- 
nical Committee of Aerial Legal Experts), Paris, October, 1931. 

The French word “privilége,” here translated as “privilege,” is more nearly 
rendered by the English word “lien,” or ‘‘priority.”—Eb. 
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dence over all claims, even those of the Fisc, which are not privileged 
by virtue of Article 7. 


Cuapter I].—Privileges’ 
Article 7® 


(1) The following shall be paid with preference over aerial 
mortgage claims: 

(a) The airport fees or fees of any other public aerial navi- 
gation service arising out of the last voyage ;® 

(b) Compensation due because of salvage or assistance ; 

(c) Expenses paid in case of repairs effected by the com- 
mander by virtue of his legal powers or upon his order in the 
course of a voyage for real needs of conservation of the aircraft. 

(2) The rank of said claims with respect to each other shall 
be determined in the above order. Claims connected with one and 
the same voyage shall be privileged in the order in which they are 
arranged in paragraph 1. The claims contemplated under letters 
(b) and (c) within each of the said categories shall be paid pref- 
erably in the inverse order of the dates when they originated. 

(3) The right of preference does not include the insurance 
indemnity. 

(4) This right expires after a period of three months from 
the day when the operations which give rise to the privileged claim 
are completed. Considerations of interruption in the above period 
shall be determined by the law of the court taking cognizance. 


CuapTer II].—Forced Execution 
Article 8 


(1) When an aircraft is attached in order to be sold, or when 
proceedings of forced execution are begun without preliminary 
attachment, the competent authorities must apply to the Bureau 
charged with keeping the register for the publicity of rights to have 
a record thereof made on the register. 

(2) The application shall be made out according to the at- 
tached (See Annex A); it may be delivered to the Consul of the 





7. For the translation of this word, see note 6.—Eb. 

8. It will be for the Governments to safeguard where necessary the inter- 
ests of the Treasury, either by enlarging, at the Conference, the list in Article 7, 
or by making reservation, in the final protocol [Protocole de Cléture], of the 
right to privilege certain fiscal claims, [Footnote in the draft.] 

9. The final protocol shall contain a reservation whereby each State is left 
free to establish among these claims a fixed order, inspired by regard for the 
interests of the Treasury. [Footnote in the draft.] 
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country where the register for the publicity of rights is kept, for 
transmission by telegram to the said Bureau upon payment of the 
charges. 

(3) The Bureau charged with keeping the register for the 
publicity of rights must take the measures necessary in order that, 
upon receipt of the application, any person coming to consult the 
inscription on the register relative to the attached aircraft may have 
knowledge thereof, that record thereof may be made on the said 
register, that the owner and the creditors inscribed may be informed 
thereof and that a certified true copy of the record as well as the 
list of the addresses of the owner and the creditors inscribed, fur- 
nished by them, may be sent to the competent authorities indicated 
in the application. 

(4) No alienation can be alleged against the attaching or in- 
tervening creditor or the beneficiary of the adjudication, if effected 
after the receipt of the application by the Bureau charged with 
keeping the register for the publicity of rights or if, at the time of 
the alienation, the purchaser had knowledge or should reasonably 
have had knowledge of the opening of the proceedings or of the at- 
tachment. The same rule shall apply to the constitution of mortgages 
and other real rights. 


Article 9 


(1) Sale by authority of justice has for effect the transfer of 
the property and the settlement of the charges under the conditions 
determined by the law of the place of the execution. 

(2) This law must prescribe that the owner and the creditors 
inscribed shall be notified, at least one month in advance, of the 
date on or before which they may, in the conditions determined by 
this law, present their rights, and that, at least one month in ad- 
vance, the date of the sale shall be communicated to the owner and 
to the said creditors and published in the place where the register 
for the publicity of rights is kept. 


Article 10 


Failure to observe the formalities prescribed in Article 9 will 
have for effect, according to the law of the place of the execution, 
either nullity of the sale, or the invalidity of the sale as against 
interested third parties, or compensation by the State for the dam- 
age caused. The obligation to pay compensation cannot be made 
conditional upon reciprocity. 
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Article 11 


(1) There shall be deducted from the amount of the adjudi- 
cation, before distribution thereof, only the court costs incurred in 
the common interest of the creditors in order to arrive at the sale 
and distribution of the price, including the expenses of custody, but 
excepting the expenses incurred with a view to obtaining an exe- 
cutionary title. 

(2) The surplus of the price of adjudication shall be dis- 
tributed to the creditors and to the owner, in accordance with the 
rules of procedure of the law of the place of the execution, taking 
into account the rank which belongs to the creditors in the terms of 
the present Convention. 

Article 12 


(1) The competent authorities of the country where the 
register for the publicity of rights is kept must proceed to release 
the mortgages extinguished under the conditions prescribed in 
Article 9 upon the presentation of an authentic certified copy of the 
act of adjudication, and after the competent authorities, according 
to the law of the court of inscription, shall have verified that the 
certified copy is authentic, that the authorities which performed 
the adjudication were competent, and that the conditions of publicity 
contemplated in Article 9 have been observed. 

(2) The competent authorities of the country in which the 
register for the publicity of rights is kept shall notify the owner 
and the inscribed creditors of the release effected. 

(3) The copy of the act of adjudication, verified in con- 
formity with paragraph 1, shall constitute proof, with respect to 
the Bureau charged with keeping the. register for the publicity of 
rights, of the transfer of ownership. 


CuapTer IV.—Precautionary Attachment’ 


Article 13 


(1) Proceedings of precautionary attachment shall be gov- 
erned by the law of the place of the attachment. However, the 
following provisions must be observed : 

(2) The competent authorities or the attaching creditor may 
apply to the Bureau charged with keeping the register for the 
publicity of rights to have a record of the attachment made on the 
register. 





10. Superseded by the Draft Convention of 1933 on Attachment.—Eb. 
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(3) The application shall be drawn up according to the at- 
tached form (See Annex B); it may be sent to the Consul of the 
country in which the register for the publicity of rights is kept for 
transmission by telegraph to the said Bureau upon payment of the 
charges. 

(4) The Bureau charged with keeping the register for the 
publicity of rights shall proceed according to the provisions of 
paragraph 3 of Article 8. 

(5) No alienation can be alleged against the attaching credi- 
tor, if effected after the receipt of the application by the said 
Bureau or if, at the time of the alienation, the purchaser had 
knowledge or could reasonably have had knowledge of the attach- 
ment. The same rule shall apply to the constitution of mortgages 
or other real rights. 

(6) The authorities charged with keeping the register must 
cancel the record of the precautionary attachment as soon as the act 
or the decision according the release of the attachment is sent to 


them. 
CHAPTER V.—Final Provisions 


Article 14 
With a view to the application of the present Convention, the 
competent judicial and administrative authorities of the High Con- 
tracting Parties are authorized to correspond directly with each 
other. 
Article 15 
The provisions of the present Convention shall apply only when 
an aircraft registered by one of the High Contracting Parties is on 
the territory of another High Contracting Party. 


ANNEX A 
APPLICATION TO HAVE AN EXECUTIONARY ATTACHMENT RECORDED 
PHEAB UREA ss ooeese sees is requested to do what 
is necessary in order that a record may be made on the 
register for the publicity of rights of the fact that the 
aircraft belonging tO™ «6666666606 inscribed on the reg- 
(Printed in the lan- 


guage of the issuing | ister at......... bearing the numbers). «<< s/s00:</s0eas 
country, the written | has been the subject of an executionary attachment 


annotations to be Fe ‘ 
made at least in| under date of........ DY AVITINE ROE se ccicessc et cine byt 
Latin characters ae 

mand Nits AMIRI GANAS || esos locos ba eerie eek on ‘the spevtion Gb. « 6cciceeeannse ces 
merals. ) for a claim in the amount of......... with interest and 


costs. 
(Signed by the authorities 
which effected the attachment.) 








* Name of the owner if known. 
+ Judgment or other executory title. 
t The authorities which have effected the attachment. 
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ANNEX B 
APPLICATION TO HAVE A PRECAUTIONARY ATTACHMENT RECORDED 


Dihe> FUGA ss ietscsserdanelests cers is requested to do what 
is necessary in order that a record may be made on the 
register for the publicity of rights of the fact that the 

aircraft belonging to*............. inscribed on the reg- 
(Printed in the lan- 


guage of the issuing | ister at......... bearing the numbers.................- 


country, the written : : : 
pan oa iol aga has been the subject of a precautionary attachment 


made at least in| under date of........ By winter G8 i o.c.ns cavescwsee byt 

Latin characters fe 

And tie (MENON We. [oS cacleeisreaaeisclnas Om the: Petition O08. « o.e.ee:0 6 ones cei us:s 

merals.) for a claim in the amount of......... with interest and 
costs. 


(Signed by the authorities which effected 
the attachment or the attaching creditor.) 








* Name of the owner if known. 
+ Judgment or other executory title. 
t The authorities which have effected the attachment. 


VI. Attachment of Aircraft 


CONVENTION FOR THE UNIFICATION OF CERTAIN RULES RELATING 
TO THE PRECAUTIONARY ATTACHMENT OF AIRCRAFT?! 


Article 1 


The High Contracting Parties agree to take the necessary 
measures to put into force the rules established by the present 
Convention. 


Article 2 


(1) By precautionary attachment within the meaning of the 
present Convention’’ shall be understood any act, whatever it may 
be called, where an aircraft is seized, in a private interest, through 
the medium of agents of justice or of the public administration, for 
the benefit either of a creditor, or of the owner, or of the holder 
of a lien on the aircraft, where the attaching claimant cannot invoke 
a judgment and execution, obtained beforehand in the ordinary 
course of procedure, or an equivalent right of execution. 

(2) In case the applicable law gives the creditor who holds 
the aircraft without the consent of the operator the right of deten- 





11. Adopted at the Third International Conference on Private Air Law 
held at Rome, May 29, 1933. 

_According to the Government's information the following countries have 
ratified the Convention: Belgium, Germany. Italy (applies to colonies and pos- 
pr al Rumania and Spain (applies to Spanish Zone of Morocco but not to 

nies). 
term et on mesne process” would be the familiar common law 

m.—Eb. 
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tion, the exercise of this right shall, for the purposes of the present 
Convention, be the same as precautionary attachment and be gov- 
erned by the régime contemplated in the present Convention. 


Article 3 


(1) The fellowing aircraft shall be exempt from precaution- 
ary attachment: 

(a) Aircraft assigned exclusively to a Government service, 
the postal service included, commerce excepted ; 

(b) Aircraft actually put in service on a regular line of public 
transportation and indispensable reserve aircraft; 

(c) Any other aircraft assigned to transportation of persons 
or property for hire, when it is ready to depart for such transporta- 
tion, except in a case involving a debt contracted for the trip which 
it is about to make or a claim arising in the course of the trip. 

(2) The provisions of the present article shall not apply to a 
precautionary attachment made by the owner of an aircraft who 
has been dispossessed of the same by an unlawful act. 


Article 4 


(1) In case attachment is not prohibited or in case the aircraft 
is exempt from attachment and the operator does not invoke such 
exemption, an adequate bond shall prevent the precautionary attach- 
ment or give a right to immediate release. 

(2) The bond shall be adequate if it covers the amount of 
the debt and the costs and is assigned exclusively to payment of the 
creditor, or if it covers the value of the aircraft in case this is less 
than the amount of the debt and costs. 


Article 5 


In every case a judgment shall be rendered on a suit for release 
of the precautionary attachment in a summary and rapid procedure. 


Article 6 


(1) If an aircraft has been attached which is exempt from 
attachment according to the provisions of the present Convention, 
or if the debtor has had to furnish bond to prevent the attachment 
or to obtain the release thereof, the attaching claimant shall be liable 
in accordance with the law of the forum for the resulting damage 
to the operator or the owner. 
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(2) The same rule shall apply in case a precautionary at- 
tachment has been made without just cause. 


Article 7 


The present Convention shall not apply to precautionary meas- 
ures prescribed in bankruptcy proceedings, nor to precautionary 
measures taken in case of violation of customhouse, penal or police 
regulations. 


Article 8 


The present Convention shall not prevent the application of 
international conventions between the High Contracting Parties 
which provide for more liberal exemptions from attachment. 


Article 9 


(1) The present Convention shall apply on the territory of 
any one of the High Contracting Parties to any aircraft registered 
in the territory of another High Contracting Party. 

(2) The expression “territory of a High Contracting Party” 
includes any territory under the sovereign power, suzerainty, pro- 
tection, mandate or authority of the said High Contracting Party, 
for which the latter is a party to the Convention. 


Article 10 


The present Convention shall be drawn up in French in one 
original copy which shall remain deposited in the archives of the 
Ministry for Foreign Affairs of the Kingdom of Italy, and of which 
a duly certified copy shall be sent by the Government of the King- 
dom of Italy to each of the Governments concerned. 


Article 11 


(1) The present Convention shall be ratified. The instru- 
ments of ratification shall be deposited in the archives of the 
Ministry for Foreign Affairs of the Kingdom of Italy, which shall 
notify each of the governments concerned of the deposit thereof. 


(2) As soon as five ratifications shall have been deposited, 
the Convention shall come into force between the High Contracting 
Parties which shall have ratified it, ninety days after the deposit 
of the fifth ratification. Each ratification which shall be deposited 
subsequently shall take effect ninety days after such deposit. 
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(3) It shall be the duty of the Government of the Kingdom 
of Italy to notify each of the Governments concerned of the date on 
which the present Convention comes into force. 


Article 12 


(1) The present Convention, after its coming into force, shall 
be open for accession. 

(2) The accession shall be effected through a notification ad- 
dressed to the Government of the Kingdom of Italy, which shall 
inform each of the Governments concerned, 

(3) The accession shall take effect ninety days after the 
notification made to the Government of the Kingdom of Italy. 


Article 13 


(1) Any one of the High Contracting Parties may denounce 
the present Convention through a notification made to the Govern- 
ment of the Kingdom of Italy, which shall at once notify each of 
the Governments concerned. 

(2) The denunciation shall take effect six months after noti- 
fication thereof and shall operate only with respect to the party 
making the denunciation. 


Article 14 


(1) The High Contracting Parties may, at the time of sig- 
nature, deposit of the ratifications, or accession, declare that the 
acceptance which they give to the present Convention shall not apply 
to all or to any part of their colonies, protectorates, overseas terri- 
tories, mandated territories or any other territory under their 
sovereignty, authority or suzerainty. 

(2) The High Contracting Parties may subsequently notify 
the Government of the Kingdom of Italy that they intend to render 
the present Convention applicable to all or any part of their colonies, 
protectorates, overseas territories, mandated territories or any other 
territory under their sovereignty, authority or suzerainty so ex- 
cluded from their original declaration. 

(3) They may, at any time, notify the Government of the 
Kingdom of Italy that they intend to have the present Convention 
cease to apply to all or to any part of their colonies, protectorates, 
overseas territories, mandated territories, or any other territory 
under their sovereignty, authority or suzerainty. 
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(4) The Government of the Kingdom of Italy shall inform 
each of the Governments concerned of the notifications made in 
accordance with the last two paragraphs. 


Article 15 


Any of the High Contracting Parties shall be entitled, not 
earlier than two years after the coming into force of the present 
Convention, to call for a meeting of another international confer- 
ence in order to consider any improvements which might be made 
in the present Convention. To this end it shall communicate with 
the Government of the French Republic, which will take the neces- 
sary measures in preparation for such conference. 

The present Convention, done at Rome, May 29, 1933, shall 
remain open for signature until January 1, 1934. 


For the United States of America: 

The Delegation of the United States of America declares that 
the Convention shall apply only within the continental limits of the 
United States of America exclusive of the territory of Alaska. 


Joun C. Cooper, Jr. 
JAECKEL 
Joun Jay Ibe. 


VII. Aircraft Commander’s Authority 


Draft CONVENTION ON THE LEGAL STATUS OF THE AIRCRAFT 
CoM MANDER?? 


Article 1 


(1) The Commander of the aircraft shall be the person 
vested with the powers of safety, discipline and authority on board 
the aircraft, and representing the operator. 

(2) Any aircraft capable of carrying at leasst X persons or 
X tons of goods must have on board a person especially invested 
with the powers of a commander. 

(3) On other aircraft the appointment of a commander shall 
be optional. In the absence of an appointed commander, the func- 
tions shall be performed by the navigator or, in his absence, by the 
pilot, the latter, in the absence of a special agency, having only the 





13. Adopted provisionally by the C.I.T.E.J.A. at its Sixth Session held at 
Paris, October 23 and 24, 1931. 
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powers of safety, discipline and authority, such as they are con- 
templated in this Convention. 

(4) The choice of the commander and the granting of the 
special agency (paragraph 3), shall devolve upon the operator of 
the aircraft. 

Article 2 

The name of the aircraft commander or that of the navigator 
or pilot to whom a special agency has been given by virtue of 
Article 1, paragraph 3, must be recorded on the aircraft papers; 
this entry shall also be required in case the commander of the 
aircraft is the same person as the operator thereof. 


Article 3 
The aircraft commander shall be the master on board; he shall 
have disciplinary powers with respect to the navigating personnel 
(crew) and powers of authority with respect to the passengers. 


Article 4 
The aircraft commander shall have the right, even without a 
special agency: 
a) to make the necessary purchases for the voyage under- 


taken; 

b) to make the necessary repairs on the aircraft; 

c) to take all necessary steps and incur the necessary ex- 
penditures to safeguard the baggage and the goods carried; 

d) to make loans in order to supply the needs indicated above 
under a), b), and c); 

c) to hire and dismiss members of the crew. 


Article 5 
(1) The powers of the aircraft commander, specified in 
Article 4, may be enlarged in a special agency. 
(2) They may also be restricted. However, the use of such 
a restriction as a defense against third parties is conditioned upon 
proof, by the operator, that the third parties in question had 
knowledge of the restrictions involved. 


Article 6 
The aircraft commander shall not have the right to sell the 
aircraft or to encumber it with mortgages or other real rights, 
without a special agency. 
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Article 7 


(1) The aircraft commander, in the exercise of his duties, 
shall have disciplinary powers over his crew, as long as he requires 
their services. 

(2) The traveler shall be subject to the authority of the air- 
craft commander, as long as he is on board the aircraft. 

(3) Representation of the operator by the aircraft com- 
mander, as well as the power to perform the acts mentioned in 
Article 4, shall last as long as the commander exercises his duties 
in connection with a specific voyage. 


Article 8 


The aircraft commander must attend to the safety of the voy- 
age; during the voyage the aircraft shall remain under his super- 
vision, and the commander may not leave the aircraft of his own 
free will, without serious reasons. 


Article 9 


Births and deaths occurring on board the aircraft shall be 


recorded on the aircraft documents by the aircraft commander who 
will issue transcripts thereof to the interested parties, and who 
must forward, as soon as ‘possible, certified copies thereof to the 
competent authority of the country where the aircraft is registered, 
and to the competent authority of the country of the next landing, 
if the latter so requests. 


Article 10 


The provisions of this Convention shall not affect the provisions 
of international conventions or internal laws concerning require- 
ments of public law, with which an aircraft commander and any 
person exercising some of his functions on board the aircraft must 
comply. 

Article 11 


Aircraft assigned exclusively to domestic navigation shall not 
be subject to the provisions of this Convention. 
VOEU 


The Committee proposes that the Conference express the wish 
that, in addition to applying this Convention, the Contracting States 
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bring their internal laws in conformity with the rules contained 
therein, and that they undertake, without delay, to establish mint- 
mum requirements for obtaining certificates of aircraft commander. 


VIII. Aircraft Personnel’s Contract of Employment 


PRELIMINARY DRAFT OF CONVENTION RELATIVE TO THE LEGAL 
STATUS OF AERONAUTICAL FLYING PERSONNEL"! 


Article 1 


By flying personnel, in the sense of this convention, shall be 
meant any person employed or hired in any capacity whatsoever, 
for the service of an aircraft in flight, with the exception of persons 
who are on board under special contracts.'® 


Article 2 


The legal status of the flying personnel, in all respects not 
regulated directly by this Convention, shall be subject to the national 


laws of the aircraft. 
Article 3 


Subject to the application of provisions of a public character, 
in the territorial legislation, the contract of hire for the flying per- 
sonnel shall, for the requirements governing the making thereof, 
be subject to the national legislation of the aircraft (or aircrafts) 
for whose services the personnel is hired. 


Article 4 


The contract of hire must be in writing and must contain the 
following clauses: 


1. The names and surnames of the parties, their nation- 
ality and domicile. 

2. The place and date of the contract. 

3. The service to which the person hired is to be assigned. 

4. The date for the beginning of the service. 

5. The amount of salary. 

6. The duration of the employment. 








14. Prepared by the Third Committee of the C.I.T.E.J.A.; to ve considered 
further at the sessions of the Fourth Committee held in Paris, May, 1937 

5. The question whether the aircraft commander should not be excluded 
from this definition has been reserved. It will depend upon the final decision 
as to whether the draft of convention on the legal status of the aircraft com- 
mander will be kept separate or combined with this draft. 
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Furthermore, the national legislations may require the inclusion 
of other compulsory matters in the contract of hire. 

Each person hired must receive a document evidencing his 
services on board by virtue of a contract of hire. 


Article 5 


In case of necessity, the commander of the aircraft may order 
any member of the flying personnel to perform a service other than 
that for which he was hired. 


Article 6 


Any contract of hire for a definite duration which terminates 
during the course of a voyage shall be extended up to the next stop 
of the aircraft. 


Article 7 


If the contract of hire is for an indefinite duration, the require- 
ments as to notice must be the same for both parties to the contract. 


Article 8 


Notwithstanding the conditions stipulated in the contract of 
hire as to the termination thereof, it shall be terminated as a matter 
of right in the following cases: 

1. Death of the person hired. 
2. Loss or unseaworthiness of the aircraft, when the 


person was hired for that craft. 
3. Any other cause stipulated by the national legislation 


of the aircraft. 
Article 9 
The national laws must contain provisions guaranteeing risks 
of accident, particularly those of death or permanent or temporary 


disability of the flying personnel, whatever may be the nationality 
of the victim or the place of the accident. 


Article 10 


The territorial legislations must insure an unattachable mini- 
mum of the salary of the flying personnel. 
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Article 11 


Subject to the obligation to repatriate, the operator and the 
commander of the aircraft shall have the right to disembark any 
member of the flying personnel at the first stop, where there is a 
possibility of repatriation. 


Article 12 


The national legislation of the aircraft shall determine the 
circumstances in which the operator or the commander of the air- 
craft shall have the right to dismiss a member of the personnel 
without notice; the same legislation shall apply to the causes for 
which a member of the flying personnel may demand his own 
immediate disembarkation. 


Article 13 


Any member of the flying personnel, disembarked during the 
life or upon termination of his contract, shall have the right to be 
repatriated, taking account, however, of the duration of the services 
rendered by him to the operator under the terms of the contract 
of hire. Actual repatriation may be replaced by the payment to the 
Consul of the person in question of a sum of money required to 
cover the costs of repatriation. 


Article 14 


The costs of repatriation may not be imposed upon the person 
repatriated, except in cases where the causes of dismissal, accord- 
ing to the legislation applicable to the contract of hire, are imputable 
to the person repatriated. 


Article 15 


The members of the flying personnel can, in no case, load 
goods on the aircraft for their own account. 


Article 16 


The following shall have jurisdiction to settle litigation relative 
to the contract of hire: 


1. The courts appointed by the legislation of the registra- 
tion Government of the aircraft. 

2. The courts appointed by the legislation of the Govern- 
ment where the contract was entered into. 





INTERNATIONAL CONVENTIONS 345 


The legislation of the jurisdiction taking cognizance of a case 
shall determine its procedure. 


Article 17 


The competent authorities of all the contracting Governments 
will extend to each other mutual aid and assistance in connection 
with the application of this convention. They may correspond 
directly with each other, using for their correspondence, their own 
language, with a translation into one of the following languages: 
German, English, French, Italian. 


Article 18 


When this convention uses the expression “national legisla- 
tion (of the aircraft),” it is clearly understood that this shall mean 
the legislation of the Government where the aircraft is registered ; 
when it uses the expression “territorial legislation,” it shall be 
clearly understood that this means the legislation of the place where 
the event occurred or of the authority taking cognizance. 


Article 19 


(Reserved.) This convention shall apply only to the aero- 
nautical flying personnel hired on aircrafts operated commercially. 


IX. Salvage at Sea 


PRELIMINARY DRAFT OF A CONVENTION FOR THE UNIFICATION OF 
CERTAIN RuLEs RELATING TO ASSISTANCE AND SALVAGE 
OF AIRCRAFT OR BY AIRCRAFT AT SEA?® 
Article 1 
The High Contracting Parties agree to take the necessary 


measures to put into effect the rules established in this Convention. 


Article 2 


(1) Any person exercising the functions of commanding 
officer aboard an aircraft shall be bound to render assistance to any 





Adopted by the C.I.T.E.J.A. at its Eleventh Session held at Berne. 


16. 
September, 1936, Document 319, Oct. 3, 1936. 
OFranaiated by A. Lebel, LL.B.; reviewed by F. G. Haskins and E. B. 


Christie. 
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person who is at sea in danger of being lost, insofar as the aircraft 
can, without serious danger to itself, its crew, passengers or other 
persons, go to the scene with the possibility of rendering useful 
aid. 

(2) Every ship captain shall be bound, under the circum- 
stances contemplated in paragraph (1), to render assistance to 
any person who is at sea in danger of being lost on an aircraft or as 
the consequence of damage to an aircraft. 

(3) Such obligation shall not exist unless the aircraft or the 
ship is in the course of a trip or ready to depart. 

(4) The obligation of assistance shall cease when the person 
who is under such obligation has notice that assistance is assured 
by others under similar or better conditions than it could be by 
himself. 

(5) The national legislations shall determine the penalties 
designed to insure the execution of this obligation, and the High 
Contracting Parties shall communicate to each other, through dip- 
lomatic channels, the texts of such laws. 

(6) No liability can rest with the owner or the outfitter of 
the ship, or the operator of the aircraft, as such, by reason of failure 
to discharge such obligation, except in the case where he has ordered 
the person bound to render assistance not to render it. 


Article 3 


(1) Any assistance rendered in discharge of the obligation 
contemplated in the foregoing article shall call for an indemnity 
based on the expenses justified by circumstances, as well as the 
damage suffered in the course of the operations, 

(2) If the assistance was rendered in the absence of any 
obligation to do so, the assister shall have no right to an indemnity 
unless he has obtained a useful result by saving persons or by 
contributing thereto. 

(3) The indemnity shall be payable by the operator of the 
aircraft assisted or by the owner or the outfitter of the ship assisted. 

(4) The said indemnity cannot exceed the sum of 125,000 
francs per person saved and, if no persons have been saved, the 
sum total of 125,000 francs. 

Furthermore, the owner or outfitter of the ship shall not be 
liable beyond the limits fixed by the laws and conventions in force 
with respect to his liability, and the aircraft operator shall not be 
liable beyond the value of the aircraft, such value being determined 
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on the basis of 250 francs per kilogram of weight of the aircraft, by 
weight being understood the weight with the total maximum load 
as shown on the certificate of airworthiness or on any other official 
document. 

However, the limits of the operator’s obligation shall not be 
greater than two million francs. 

The amounts fixed in this paragraph shall be considered as 
referring to the French franc containing 6514 milligrams of gold 
of a standard of fineness of 900/1000. It may be converted into 
each national currency in round numbers. 

(5) In case there has been assistance by several ships or 
aircraft, and the total sum of the indemnities due exceeds the limit 
fixed in the foregoing paragraph a proportional reduction of the 
indemnities shall be made. 

(6) Any person who, without having the right to use an air- 
craft, uses the same without the consent of the operator, shall be 
bound to pay the indemnity, and any operator who does not take the 
necessary measures to avoid such wrongful use of his aircraft shall 
be jointly and severally liable with him, each one of them being 
bound within the conditions and limits of this article. 


Article 4 


(1) In case of assistance and salvage of the aircraft or of the 
things which are on board, the ship or aircraft which shall have 
rendered assistance shall be entitled to remuneration to be deter- 
mined on the following bases: 


(a) In the first place, the success obtained, the efforts and 
deserts of those who have rendered assistance, the danger 
run by the aircraft assisted, by its passengers and crew, 
by the cargo thereof and by the salving aircraft or ship, 
the time spent, the expenses incurred and the damage 
suffered and the liability and other risks run by the sal- 
vors, the value of the property risked by them, taking 
into account, if the case so requires, the special adaptation 
of the assister ; 


(b) Secondly, the value of the things salved. 
(2) In the case where indemnity or remuneration shall be due 


both for the salvage of persons and for assistance or salvage of 
the aircraft or of the articles on board, an equitable allocation shall 
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be made upon the bases and within the limits of Articles 3 and 4, 
of the expenses incurred and the damages suffered. 

(3) The remuneration can never exceed the value of the 
property salved at the conclusion of the operations of assistance 
and salvage. 

(4) In case there has been assistance or salvage by several 
ships or aircraft, the remuneration shall be divided among them 
on the bases established in paragraph one of this article. 

(5) The same rules shall apply in case of assistance and sal- 
vage of a vessel or its cargo by an aircraft, in which case the 
owner or outfitter of the ship shall reserve the right to avail him- 
self of the limit of liability fixed for him by the laws and conven- 


tions in force. 


Article 5 


In case there has been both assistance and salvage of persons 
and of property, the one who has saved persons shall be entitled 
to a fair share of the remuneration granted for the salvage of the 
property, without prejudice to the right to an indemnity which he 
has under Article 3. 


Article 6 


(1) No indemnity or remuneration shall be due if the assis- 
tance was rendered or the salvage effected in spite of express and 
reasonable prohibition to do so by the one who was assisted or 
salved. 

(2) The court may reduce or disallow the indemnity or the 
remuneration if it appears that the person who performed the op- 
eration of salvage or assistance, through his negligence, rendered 
the salvage or assistance necessary, or has increased the damage. 


Article 7 


(1) The remuneration due for the operations of assistance or 
salvage shall be payable by the operator of the assisted aircraft or 
the owner or the outfitter of the assisted ship. 

(2) The operator of the aircraft shall have a recourse against 
the owners of goods for such part of the remuneration as pertains 
to assistance and salvage of such goods. 

(3) The recourse of the owner or of the outfitter of the ship 
against owners of goods shall remain subject to maritime rules. 
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Article 8 


Neither the personal effects and baggage of the crew and pas- 
sengers, nor articles transported under the régime of postal con- 
ventions, are to be included in the property, either for purposes of 
calculating the remuneration, or with regard to the recourse to be 
exercised. 


Article 9 


(1) Indemnity and remuneration actions must be brought 
within one year from the end of the operations of assistance. 

(2) The method of calculating the limitation period, as well 
as the causes of suspension and interruption of such period, shall 
be determined by the law of the court before which the case is 
brought. 

Article 10 


Any agreement for assistance and salvage entered into at the 
time and under the influence of danger may, at the request of one 
of the parties, be annulled or modified by the court, if it considers 
that the terms thereof are not equitable, and particularly when the 
remuneration is excessively large or small and out of proportion 
with the services rendered. 


Article 11 


(1) To hear indemnity or remuneration actions the following 
authorities shall have jurisdiction, in the territory of each one of 
the High Contracting Parties, at the option of the plaintiff: the 
judicial authorities of the defendant’s domicile, those of the place 
where the operations of assistance and salvage were effected and, 
if there has been an attachment of the aircraft or of the cargo 
salved, the judicial authorities of the place of such attachment. 

(2) If different salvors bring action before jurisdictions lo- 
cated in different countries, the defendant may, before each one of 
them, produce a statement of the aggregate amount of the claims 
and monies due, with a view to preventing the limits of his liability 
from being exceeded. 


Article 12 


Any person who has the right to use an aircraft and who uses 
it for his own account shall be termed the operator of the aircraft. 
In case the name of the operator is not recorded on the aeronautic 
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register or any other official document, the owner shall be deemed 
to be the operator subject to proof to the contrary. 


Article 13 


This Convention shall apply to government ships and aircraft, 
including military, customs and police ships or aircraft, with reser- 
vation of the provisions of Article 11 relating to jurisdiction and, 
as regards military, customs and police ships or aircraft, with 
reservation of the provisions of Article 2 relating to the obligation 
of assistance and salvage. 


Article 14 


The provisions of this Convention shall be applied with respect 
to all interested parties when either the assisting or salving ship or 
aircraft or the assisted or salved ship or aircraft belong to a govern- 
ment of one of the High Contracting Parties or is registered 
therewith. 


X. Salvage on Land 


PRELIMINARY DRAFT CONVENTION FOR THE UNIFICATION OF 
CERTAIN RULES RELATIVE TO ASSISTING OF SALVAGING 
AIRCRAFT BY AIRCRAFT ON LAND" 


Article 1 


The High Contracting Parties engage themselves to take the 
measures necessary to give effect to the rules established by the 
present Convention. 


Article 2 


Any person exercising the functions of commander on board 
an aircraft is required to render assistance to any aircraft in dan- 
ger of being lost, on land, subject to fulfillment of the following 
conditions : 

(a) There must be the certainty or presumption that the air- 
craft indicated as in danger of being lost is in one of the dangerous 
zones defined in Article 3 below; 





17. Prepared by the Third Committee (Document 327 bis); to be con- 
sidered further at the session of the Third Committee held in Paris, May, 1937. 
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(b) The salvaging aircraft must be in the course of a voyage 
or ready to take off, either within the dangerous zone in which the 
aircraft in need of assistance has been lost, or in the direction of 
such zone. In the second case, if it is a question of an aircraft 
about to take off, the obligation of assistance shall not apply to it, 
except insofar as it finds itself in an airport from which it can reach 
within two flying hours at the maximum, the nearest boundary of 
such zone. 

(c) However, the assistance or, if necessary, the salvage must 
not involve any serious danger to the commander of the salvaging 
aircraft, its crew, its passengers, or other persons. The aircraft 
must particularly be able to go to the scene with the possibility of 
rendering useful assistance. 


Article 3 


(1) Under the terms of the present Convention, any tract 
of territory shall be called a dangerous zone which has been made 
the subject, on the part of the competent authorities of the State 
under the sovereignty of which it is placed, of a regulation includ- 
ing at least the following provisions: 

(a) necessity of a previous authorization to undertake, single 


voyages or regular transportation over such tract; 

(b) previous deposit of a guarantee, through an insurance 
contract, bank deposit or security, assigned to cover the costs of 
possible assistance ; 

(c) obligation to conform, during the passage, to the itinerary 
prescribed by the public authorities. 

(2) The zones so defined shall be the subject, on ratification 
of the present Convention, and, in future, in proportion as the 
texts are promulgated which are designed to establish them, of a 
communication to all the High Contracting Parties, through the 
intervention of the Secretariat General of the C.I.T.E.J.A. 

The High Contracting Parties must, each insofar as it is con- 
cerned, assure the circulation thereof among their nationals, and 
this must be done within a definite period of six months after the 
date of this communcation. : 

(3) The international obligation of assistance shall apply to 
all nationals of the High Contracting Parties that have ratified the 
Convention, one year after the Convention has been put into force, 
with respect to the zones already established at the time of the 
ratification: with respect to the zones established later, one year 
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after the official communication, by the Secretariat General of the 
C.1.T.E.J.A., to the High Contracting Parties. 


Article 4 


(a) The obligation of assistance ceases when the party who 
is obligated thereto knows that assistance is assured by others under 
conditions similar or better than those under which it could be 
rendered by him. 

(b) The national laws shall determine the penal sanctions 
intended to assure the execution of such obligation, and the High 
Contracting Parties shall communicate the text of such provisions 
reciprocally to one another through diplomatic channels. 

(c) No responsibility can rest on the operator of an aircraft 
considered as owner or amateur, by reason of the failure to fulfill 
such obligation, except in a case where he has given to the person 
required to render assistance the order not to render it. 

(d) Neither can he incur responsibility with regard to per- 
sons bound to him by a transportation contract, because of the 
partial or total failure of such contract, by reason of the necessities 
for assistance or salvage. 


Article 5 


(1) Any assistance rendered in discharge of the obligation 
contemplated in the foregoing article shall call for an indemnity 
based on the expenses justified by circumstances, as well as the 
cumage suffered in the course of the operations. 

(2) If the assistance was rendered in the absence of any 
obligation to do so, the assister shall have no right to an indemnity 
unless he has obtained a useful result by saving persons or by 
contributing thereto. 

(3) The indemnity shall be payable by the operator of the 
aircraft assisted. 

(4) The said indemnity cannot exceed the sum of 125,000 
francs per person saved and, if no persons have been saved, the 
sum total of 125,000 francs. 

Furthermore, the aircraft operator shall not be liable beyond 
the value of the aircraft, such value being determined on the basis 
of 250 francs per kilogram of weight of the aircraft, by weight 
being understood the weight with the total maximum load as shown 
on the certificate of airworthiness or on any other official document. 

However, the limit of the operator’s obligation shall not be 
greater than two million francs. 
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The amounts fixed in this paragraph shall be considered as 
referring to the French franc containing 65% milligrams of gold 
of a standard of fineness of 900/1000. It may be converted into 
each national currency in round numbers. 

(5) In case there has been assistance by several aircraft, and 
the total sum of the indemnities due exceeds the limit fixed in the 
foregoing paragraph a proportional reduction of the indemnities 
shall be made. 

(6) Any person who, without having the right to use an air- 
craft, uses the same without the consent of the operator, shall be 
bound to pay the indemnity, and any operator who does not take the 
necessary measures to avoid such wrongful use of his aircraft shall 
be jointly and severally liable with him, each one of them being 
bound within the conditions and limits of this article. 


Article 6 


(1) In case of assistance and salvage of the aircraft or of the 
things which are on board, the aircraft which shall have rendered 
assistance shall be entitled to remuneration to be determined on the 
following bases: 

(a) In the first place, the success obtained, the efforts and 
deserts of those who have rendered assistance, the dan- 
ger run by the aircraft assisted, by its passengers and 
crew, by the cargo thereof and by the salving aircraft, 
the time spent, the expenses incurred and the damage 
suffered and the liability and other risks run by the sal- 
vors, the value of the property risked by them, taking 
into account, if the case so requires, the special adaptation 
of the assister ; 

(b) Secondly, the value of the things salved. 


(2) In the case where indemnity or remuneration shall be 
due both for the salvage of persons and for assistance or salvage 
of the aircraft or of the articles on board, an equitable allocation 
shall be made upon the bases and within the limits of Articles 4 
and 5, of the expenses incurred and the damages suffered. 

(3) The remuneration can never exceed the value of the 
property salved at the conclusion of the operations of assistance and 
salvage. 

(4) In case there has been assistance or salvage by several 
aircraft, the remuneration shall be divided among them on the bases 
established in paragraph one of this article. 
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Article 7 


In case there has been both assistance and salvage of persons 
and of property, the one who has saved persons shall be entitled 
to a fair share of the remuneration granted for the salvage of the 
property, without prejudice to the right to an indemnity which he 
has under Article 5. 

Article 8 


(1) No indemnity or remuneration shall be due if the assis- 
tance was rendered or the salvage effected in spite of express and 
reasonable prohibition to do so by the one who was assisted or 
salved. 

(2) The court may reduce or disallow the indemnity or the 
remuneration if it appears that the person who performed the opera- 
tion of salvage or assistance, through his negligence, rendered the 
salvage or assistance necessary, or has increased the damage. 


Article 9 


(1) The remuneration due for the operations of assistance 
or salvage shall be payable by the operator of the assisted aircraft. 

(2) The operator of the aircraft shall have a recourse against 
the owners of goods for such part of the remuneration as pertains 
to assistance and salvage of such goods. 


Article 10 


Neither the personal effects and baggage of the crew and pas- 
sengers, nor articles transported under the régime of postal con- 
ventions, are to be included in the property, either for purposes of 
calculating the remuneration, or with regard to the recourse to be 


exercised. 
Article 11 


(1) Indemnity and remuneration actions must be brought 
within one year from the end of the operations of assistance. 

(2) The method of calculating the limitation period, as well 
as the causes of suspension and interruption of such period, shall 
be determined by the law of the court before which the case is 


brought. 
Article 12 


Any agreement for assistance and salvage entered into at the 
time and under the influence of danger may, at the request of one 
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of the parties, be annulled or modified by the court, if it considers 
that the terms thereof are not equitable, and particularly when the 
remuneration is excessively large or small and out of proportion 
with the services rendered. 


Article 13 


(1) To hear indemnity or remuneration actions the following 
authorities shall have jurisdiction, in the territory of each one of the 
High Contracting Parties, at the option of the plaintiff: the judi- 
cial authorities of the defendant’s domicile, those of the place where 
the operations of assistance and salvage were effected and, if there 
has been an attachment of the aircraft or of the cargo salved, the 
judicial authorities of the place of such attachment. 

(2) If different salvors bring action before jurisdictions lo- 
cated in different countries, the defendant may, before each one of 
them, produce a statement of the aggregate amount of the claims 
and monies due, with a view to preventing the limits of his liability 
from being exceeded. 


Article 14 


Any person who has the right to use an aircraft and who uses 
it for his own account shall be termed the operator of the aircraft. 
In case the name of the operator is not recorded on the aeronautic 
register or any other official document, the owner shall be deemed 
to be the operator subject to proof to the contrary. 


Article 15 


This Convention shall apply to government aircraft, including 
military, customs and police aircraft, with reservation of the pro- 
visions of Article 13 relating to jurisdiction. 


Article 16 


The provisions of this Convention shall be applied with respect 
to all interested parties when either the assisting or salving aircraft 
or the assisted or salved aircraft belong to a government of one 
of the High Contracting Parties or is registered therewith."® 





18. It seems unlikely that our Government would take an interest in the 
provisions of this Draft. In experience with air-accidents hitherto, prompt and 
ample help has been rendered by the local communities without any thought 
of reward. Moreover, in land-crashes, there is little left to salve—J. H. W. 
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XI. Lessor’s and Lessee’s Relative Responsibility 


[No text on this subject has yet been reported out of Committee. 
The Second Committee has been charged to prepare a draft®* and 
a report was made at the meeting of Committees in Paris, May, 
1937. 

This subject, following the analogy of maritime law, has been 
discussed in the C.L.T.E.J.A. in terms of “owner” and “charterer.” 
But the same problem has of course long been familiar, as a trouble- 
some one, in the law of realty and of personalty. Whether land- 
lord or tenant shall be responsible for injuries received in a defec- 
tive building; whether a livery stable or garage owner shall be 
responsible for damage done in the driving of a leased vehicle; 
whether injury caused by a defective railway car shall be charged 
to the lessor company or the lessee company—those problems have 
long been a field for drawing fine lines of distinction in our law. 
No codified concise statement can probably ever be devised that 
will settle controversy beforehand; the circumstances of each case 
will still leave ample necessity for judicial decision. But there are 
plentiful analogies, in the shape of rules of thumb, in maritime 
law and land law, which will assist in framing some general princi- 
ples for air law. 

There will be plenty of situations in air traffic to give rise to 
legal questions. The scheduled airlines, of course, both own and 
control virtually all their aircraft. But there are hundreds of 
“contract planes,’ hired (chartered) for a single commercial 
trip, sometimes flown by the hirer himself, sometimes not. And 
the aviation schools often hire out their planes for amateurs and 
students. 

In the State Uniform Aviation Liability Draft Act, the legal 
problem is supposed to be solved in the definition chapter, under 
the word “owner.” But it is hardly a matter of a mere definition. 
Ultimately, a separate section will have to be devoted to the framing 
of a rule with subdivisions.—J. H. W.] 





18a. See 7 JouRNAL oF AiR Law 886 (1936). In the October, 1937, number 
the draft will be published. 
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XII. Interpretation and Application of These 
Conventions 


PRELIMINARY DRAFT CONVENTION ON THE COLLABORATION OF THE 
C.I.T.E.J.A. IN THE INTERPRETATION AND APPLICATION OF 
INTERNATIONAL CONVENTIONS ON PRIVATE AIR Law’? 


I. INTERPRETATION 


Article 1 


In case one of the Governments members of the C.I.T.E.J.A., 
or one of the international courts or any other official organization 
of an international character which might have to take cognizance 
of a private air law convention, should ask the C.I.T.E.J.A. its 
opinion on the meaning to be given to the terms and provisions of 
such convention, the C.I.T.E.J.A. is authorized to furnish full ex- 
planations as a purely consultative matter, making use of the pre- 
paratory labors of the preliminary draft convention, as well as all 
elements of interpretation. 


Article 2 


(1) The request addressed to the Committee shall be trans- 
mitted by the Secretariat General to a Permanent Commission 
designated by the C.I.T.E.J.A. The latter shall prepare the draft 
of the reply. 

(2) The Committee, on the report of such Commission shall 
make a decision by a majority of the members present. 

(3) The reply shall be reasoned; it shall be transmitted not 
only to the author of the request, but to all the Governments mem- 
bers of the C.I.T.E.J.A., upon whom it shall be incumbent to publish 
it. 

(4) Any dissenting opinion, also reasoned, may, if the author 
thereof so desires, be joined with the reply. 


II. APppLicATION 


Article 3 


(1) If the Conference, in the course of which an international 
convention on private air law is adopted, entrusts the C.I.T.E.J.A. 
with the preparation of any text of common application to all the 
signatory States in order to aid in putting such convention into force 





19. Prepared by the First Committee of the C.I.T.E.J.A. (Document No. 
326) for submission at the session held in Paris, May, 1937. 
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promptly, the C.I.T.E.J.A. shall proceed as follows: The Secretary 
General shall bring the question before the Commission charged 
with the preparation of the convention; the latter shall decide by a 
majority upon a draft text which it shall submit to the C.I.T.E.J.A., 
which shall adopt it by a majority vote without making any men- 
tion of any dissenting opinion except in the minutes. 

(2) The text thus prepared by the C.I.T.E.J.A. must be ac- 
cepted by each of the signatory States in order to be binding upon 
such State. 


Article 4 


If the Government charged with obtaining the signatures and 
receiving the deposit of the ratifications of an international conven- 
tion on private air law believes, in the silence of the convention, 
that it should entrust to the C.I.T.E.J.A., the task prescribed in the 
first article, the C.I.T.E.J.A. should assume such task in the same 
manner as according to that article and with the same effects. 


Article 5 


To make it possible to follow the application of the interna- 
tional conventions, every signatory government is requested to com- 


municate to the Secretariat General of the C.I.T.E.J.A. as soon as 
possible, every legislative, regulatory, administrative or judicial 
document, relative to such application.”° 





20. The proposal in this Draft is hardly consistent with the traditions of 
United States law and policy. The amendment of an international convention 
is a matter for the Governments only. The interpretation of its terms is a 
— ag judicial decision in either a national or an international tribunal. 





THE UNIFORM STATE LAW DRAFT 


TENTATIVE DraFt No. 1 oF THE JoINT COMMITTEE ON UNIFORM 
STATE AVIATION LAW OF THE NATIONAL CONFERENCE OF 
CoMMISSIONERS ON UNIFORM STATE Laws, AMERICAN BAR 
ASSOCIATION, AND AMERICAN Law INSTITUTE;? AND 
A ProposED RE-WRITING OF THE DRAFT, BY 


Joun H. WicMoreE 


[The following proposed amendments by re-writing assume 
the basic soundness of the general principles on which the Tentative 
Draft No. 1 is founded. But the proposed amendments are deemed 
desirable for two purposes, viz. : 

(1) to make clearer, for purposes of discussion and amend- 
ment, certain issuable details already shown in the First Draft; 
and 


(2) to add tentative proposals of several details which 
must be explicitly included in any workable law. 
These proposals are founded mainly on the experience already re- 


corded in the Proceedings of the International Commission on 
Private Aerial Law, where precisely the same issues have been 
studied and debated during the last ten years. 

Accordingly, the text and numbering of the Tentative Draft 
No. 1 are here preserved, shown on the right-hand side of the page, 
and the proposed amended text is shown on the left-hand side of the 
page, using the same section numbers expanded and marked with 
letters A, B, etc. 

Also for further clarity, the independent divisions of the Avia- 
tion Liability Act are here made into six Titles, with the distinct 
headings, I, Liability for Injuries to Persons and Property on the 
Ground; II, Liability for Injuries to Passengers and Goods Car- 
ried; III, Liability for Collisions, ete—J. H. W.] 


CONTENTS 


As Re-Written Tentative Draft No. 1 
Sect. 1. Definitions. Sect. 1. Definitions. 
Title 1. Liability for Injuries 





- Presented to the American Law Institute at its annual meeting in 
Weskina san on May 8, 1937, and to be presented to % National Conference 
at its annual meeting in Kansas City on September 20, 37. 
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Caused to Persons and Prop- 

erty on the Land. 

Sect. 2-A. Scope of the Title. 
Sect. 2-B. Basis of Liability. 
Sect. 2-C. Excuses. 

Sect. 2-D. Amount of Compen- 
sation. 
Sect. 2-E. 
Act. 
Title IT. Liability for Injury or 

Death of Passengers and for 

Damage or Loss of Passengers 

or Goods. 

Sect. 3. Aircraft Carrying Pas- 
sengers for Compensation. 
Sect. 3-A. Scope of this Sec- 
tion. 
Sect. 3-B. 
Sect, 3-C. 
Sect. 3-D. 
sation. 

Sect. 3-E. Agreements. 
Sect. 4. Aircraft Not Carrying 

Passengers for Compensation. 
Sect. 5. Liability for Baggage 

and Personal Effects. 
Sect. 5-A. Loss or Damage. 
Sect. 5-B. Specification of 

Value. 
Sect. 5-C. 
Sect. 5-D. 

Shipped. 

(1) Scope. 

(Z) Loss or Damage. 

(3) Specification of Value. 

(4) Connecting Carriers. 

(5) Suits against Connecting 
Carriers. 

Collision of Aircraft. 
Sect. 6-A. Scope of Title. 
Sect. 6-B. Basis and Amount 

of Liability. 

(1) Basis of Liability. 


Suits not under this 


Basis of Liability. 
Excuses. 
Amount of Compen- 


Delay. 
Liability for Goods 


Title IIT. 


Tentative Draft No. 1 


Sect. 2. Liability for Injuries 
to Individuals and Property 
on the Land. 


Sect. 3. Liability for Injury or 
Death of Passengers; Aircraft 
Carrying Passengers for Com- 
pensation. 


Sect. 4. Aircraft Not Carrying 
Passengers for Compensation. 
Sect. 5. Liability for Baggage, 
Personal Effects, and Goods. 


Sect. 6. Collision of Aircraft. 
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(2) Standard. 
(3) Amount. 
(4) Concurrent Negligence. 
(5) Owner’s Action against 
Owner. 
(6) Passenger’s Action against 
Owners. 
(7) Shipper’s Action for 
Goods. 
(8) Passenger’s Baggage. 
Sect. 7. Assumption of Liabili- 
ties. 
Title IV. Procedure in Litiga- 
tion. 
Sect. 8. Service of Process on 
Non-Residents. 
Sect. 9. Procedure for Enforc- 
ing Liability. 
Sect. 9-A. Joinder of Claims. 
Sect. 9-B. Suits in Other Jur- 
isdictions. 
Sect. 9-C. Arbitration. 
Title V. Insurance. 
Sect. 10-A. Aircraft Record of 
Insurance. 
Sect. 10-B. Insurance Required. 
(1) Exhibit of Policy. 
(2) Kinds of Liabilities Cov- 
ered. 
Sect. 10-C. Approved Insurance. 
(1) Certified Assets. 
(2) Aggregate Risks. 
(3) Amount of Aggregate. 
(4) Form of Policy. 
Sect. 10-D. Renewal of Insur- 
ance. 


Sect. 10-E. 


Display of Insur- 
ance Notice. 
Sect. 10-F. Suits. 


Title VI. 
Sect. 11. 
Death. 
(1) Party. 


Death Claims. 
Claims based upon 


Tentative Draft No. 1 


Sect. 7. Assumption of Liabil- 
ity. 


Sect. 8. Service on Process on 
Non-Residents. 

Sect. 9. Procedure for Enforc- 
ing Liability. 


Sect. 10. Insurance Compul- 


SOry. 


Sect. 11. Distribution of 
Amounts Recovered for 
Death. 
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As Re-Written 
(2) Distribution, 
(3) Priority. 


Tentative Draft No. 1 


AN ACT 


Defining the liability of the owners and operators of aircraft for 
injury or damage inflicted thereby to persons or property; and to 
make uniform the law with reference thereto. 


Be it enacted, etc. 


Section 1. [Definitions.] 
[N. B. All definitions to be 

the same as in Tentative Draft 

No. 1, except the following :] 


(bb) “Navigator” means the 
pilot or other person directing 
the movements of the aircraft 
when in flight, and in a crew of 
two or more persons, the one 
who has the authority to direct 
such movemeots, 

(c) “Operator” means the 
person who is liable under the 
provisions of this Act, subject to 
the following distinctions: 

(1) The owner of the air- 
craft is deemed to be the oper- 
ator, unless either 

(a) By the owner’s act, 
whether through lease or mort- 
gage or other security title, or 
by act of the law, the entire 
right to possession and control 
of the aircraft and its personnel 
has been transferred for a lim- 
ited period to another person; 
or 

(b) Without the owner’s 
consent, the possession and con- 
trol of the aircraft has been 
taken by a third person. 


Section 1, [Definitions]—Un- 
less the context indicates a con- 
trary intention, when used in 
this act: 

(a) “Aircraft” means any 
contrivance now known or here- 
after invented, used, or de- 
signed for navigation of or flight 
in the air. 

(b) “Land” means the sur- 
face of the earth, and includes 
both ground and water. 


(c) “Operator” means _ the 
individual (ordinarily the pilot) 
who is in direct physical control 
of the movement of aircraft 
during or incidental to flight. 


(d) “Owner” means the per- 
son whose consent is necessary 
for the operation of an aircraft. 
The person in whose name an 
aircraft is registered with the 
Department of Commerce of the 
United States shall be prima 
facie the owner thereof. Un- 
less he is the person actually 
causing the aircraft to be oper- 
ated, the holder of the title shall 
not be deemed the owner during 
a bona fide lease or bailment to 
another, nor shall a mortgagee, 
conditional seller, trustee for 
creditors, or other person hav- 
ing a security title only, be 
deemed the owner. A _ person 
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(2) In the cases of par. a 
and par. b above, such third 
person is deemed to be the oper- 
ator. 

(3) No contract between the 
owner and a third person trans- 
ferring control as in par. a shall 
be effective to transfer the lia- 
bilities imposed by this Act 
until the transferee has satisfied 
the requirements of Title V as 
to insurance. 

(d) “Owner” means 


(1) The person in whose 
name an aircraft is registered at 
the Department of Commerce of 
the United States, or in the cor- 
responding department in any 
foreign country ; 

(2) Or, if not so registered, 


the person whose name the air- 
craft is registered at the 
Department in this State; 

(3) Or, if not so registered, 
the person having full title to 
the aircraft. 

(h) “Public aircraft” means 
an aircraft used exclusively in 
the governmental service. 

[Comment: This definition 
is fixed by the Air Commerce 
Act of 1926, sec. 9. The defini- 
tion in the Uniform Aeronau- 
tical Regulatory Act is the same, 
but more detailed. ] 


Tentative Draft No. 1 
shall not be deemed the owner 
if the aircraft has been taken 
from his possession without his 
consent or acquiescence. 

(e) “Passenger” means any 
person in, on or boarding an air- 
craft for the purpose of riding 
therein or alighting from the air- 
craft following a flight or at- 
tempted flight therein, exclud- 
ing, however, any person oper- 
ating the aircraft as a pilot or 
serving as a member of the crew 
of the aircraft. 

(f) “Person” means any in- 
dividual or any corporation or 
other association of individuals. 


(g) “Personal _ representa- 
tive” means executor, admin- 
istrator, dependent, guardian, or 
any other person entitled by 
statute to maintain an action for 
another’s injury or death, or en- 
titled, either at common law or 
by statute, to recover for dam- 
age to another’s property. 

(h) “Public aircraft” means 
an aircraft owned or operated by 
the government of a foreign na- 
tion, of the United States, of 
the District of Columbia, or of 
any State, Territory, or insular 
possession of the United States, 
while in use for an essentially 
governmental purpose. 

(i) Unlesss the context in- 
dicates a contrary intention, the 
singular shall include the plural 
and the masculine gender shall 
include the feminine and neuter 
genders. 
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ae 1, 


LIABILITY FOR INJURIES CAUSED To PERSONS AND 


PROPERTY ON THE LAND 


As Re-Written 


Section 2-A. Scope of the 
Title. 

The provisions of this Title 
shall be applicable 


(1) [Kind of Craft.] To 
any aircraft except a public air- 
craft 

(2) [Where Injured.] And 
to any injury done within this 
State 

(3) [Whose Injury.] To 
any person or property on the 
land thereof 

(4) [Cause of Injury.] By 
the ascent or descent or by the 
attempt to ascend or descend or 
by the flight or other movement 
of such aircraft, or by the fall- 
ing or dropping of any object 
therefrom. 

[Comment. For the points 
underlined in opposite column, 
viz., ownership, basis of liabil- 
ity, party’s misconduct, see Sect. 
2-B, 2-C. For representatives’ 
action, see Sect. 11-A.] 

(5) [Non-Applicable.] But 
this Title shall not apply to in- 
jury done to person or property 

(a) of employees of the 
owner of the aircraft 

(b) or, of passengers or ship- 
pers as provided in Title II. 

Sect. 2-B. Basis of Liability. 
For injury done as provided in 
Sect. 2-A. 

(1) [Who Liable] the own- 
er of the aircraft shall be liable 

(2) [Basis of Liability] re- 


Tentative Draft No. 1 

Section 2. Liability for In- 
juries to Individuals and Prop- 
erty on the Land. 

(a) For injuries within this 
State 
to individuals or property on the 
land 
the owner of any aircraft except 
a public aircraft 


shall be liable regardless of 
negligence 


to those or to the personal repre- 
sentatives of those injured in 
persons or property 


by the ascent or descent or at- 
tempt to ascend or flight or 
other movement of an aircraft, 
or by the falling or dropping 
of any object therefrom 


unless the injury was caused by 
the wilful misconduct of the par- 
ty injured, as follows. 


{See Section 2 (b).] 
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gardless of negligence of him- 
self or his agents. 

Sect. 2-C. Excuses. No lia- 
bility shall be incurred if the 
injury was caused 

(1) by the wilful misconduct 
[or the gross negligence] of the 
party injured in person or prop- 
erty 

(2) [or, by the malicious act 
of a third person not being in 
the aircraft. ] 

[Comment. The air carriers 
will propose Clause 2.] 

Section 2-D. Amount of 
Compensation. The amount of 
compensation payable for a lia- 
bility incurred under this Title I 
shall be as follows: 

(1) Persons. (1) [Individ- 
ual Maximum.] For personal 


injury or death of any one per- 
son, to the extent of the actual 
damage suffered, but not exceed- 
ing ten thousand dollars. 


(2) [Plural Maximum.] For 
personal injury or death of 
more than one person caused in 
any one accident, not exceeding 
a maximum amount scaled ac- 
cording to 

(a) the horsepower of the 
aircraft. 

[aa. The seating capacity of 
the aircraft. ] 

[aaa. The weight of the air- 
craft] as follows: 

(Horsepower scale, as in 
Tentative Draft No. 1.) 

(b) [Allotment.] In case of 
plural claims, as provided in 
par. (a), where the total actual 
damage exceeds the maximum 


Tentative Draft No. 1 


Section 2 (1), (2), (3). 

(The owner shall be liable) 

(1) For personal injury or 
death, to the extent of the actual 
damage. 


but not exceeding ten thousand 
dollars 

and not exceeding maximum 
amounts varying according to 
the horse-power of the aircraft 


for injury to or death of any 
number of individuals in any 
one accident, as follows: 


Horse power Max. Amt. 


201 to 
301 to 
501 to 
901 or 


[Lacking in Tentative Draft 
No. 1.] 
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allowable, the verdict or finding 
shall allot the total amount be- 
tween the claimants in propor- 
tion to the actual damage re- 
spectively suffered, 

(c) [Priority], giving prior- 
ity to claims for personal injury 
and death over claims for dam- 
age to property, whenever the 
maximum amount is not suffici- 
ent to satisfy claims of both 
classes. 

(II) Property. 
vidual Maximum. ] 

For damage to property of any 
one person, to the extent of the 
actual damage suffered, but not 
exceeding five dollars for each 
pound of the weight of the air- 
craft fully loaded; nor one hun- 
dred thousand dollars in all. 

(4) [Plural Maximum.] For 
damage to property of more than 
one person caused in any one ac- 
cident, at the same rate, but not 
exceeding a maximum of one 
hundred thousand dollars in all. 

(a) [Allotment; a similar 
provision to Persons 2 (b) 
above. ] 

(III) Proof, etc. 

(Same as in Tentative Draft 
No. 1.) 


Section 2-E. Suits not under 
this Act. 


(1) [Action based on Negli- 
gence.] This Title shall not be 
deemed to take away any cause 
of action otherwise existing for 
injury caused by negligence in 
the operation of aircraft to per- 
sons or property on the land, 


(3) [Indi- 


Tentative Draft No. 1 


[Lacking in Tentative Draft 
No. 1.) 


(2) For property damage, to 
the extent of the actual damage 


but not exceeding five dollars 
for each pound of weight of the 
aircraft fully loaded. 


and not exceeding a maximum 
of one hundred thousand dollars. 


[Lacking in Tentative Draft 
No. 1.] 


(Section 2) (b). 
(3) (Proof of Horsepower 
or Weight.) (No change.) 


(c) Any person or his per- 
sonal representative may elect, 
notwithstanding the provisions 
of this Section, to seek to re- 
cover from the owner of the 
aircraft for negligence resulting 
in injury to individuals or prop- 
erty on the land. 
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(2) But in any proceeding 
for a claim alleging such a cause 
of action, the negligence of the 
owner of the aircraft or his 
agents must be affirmatively 
proved by the claimant. 


(3) And the filing of suit 
for such a cause of action shall 
be deemed an election to waive 
the right and the remedy pro- 
vided by this Title. 


Tite II. 


Tentative Draft No. 1 


but in any proceeding to impose 
liability otherwise than under 
this Section such person or his 
personal representative must 
prove affirmatively the cause of 
the accident and that it was 
caused by the negligence of the 
owner or of his agent. 


[Lacking in Tentative Draft 
No. 1.] 


LIABILITY FOR INJURY OR DEATH OF PASSENGERS AND 


FOR DAMAGE oR Loss OF BAGGAGE oR GooDs 


Sect. 3. Aircraft Carrying 
Passengers for Compensation. 

3-A. Scope of this Section. 
The provisions of this Section 
shall be applicable 


(1) [Kind of Craft.] To 
any aircraft carrying passengers 
for compensation 

[?or, to aircraft of any air- 

line regularly carrying pas- 

sengers for compensation ?] 


(2) [Where injured] and to 
any injury suffered 

(a) within this State 

(e) or without this State if 
the contract of carriage was 
made within this State 

(3) [Whose Injury.] By 
any passenger of that aircraft 

(4) [Time of Injury] after 
flight begun and before flight 
ended 


(5) [Cause of Injury.] From 


whatever cause, except as stated 
in Sect. 3-C. 


Section 3. Liability for In- 
Jury of or Death of Passengers. 
—Aircraft Carrying Passengers 
for Compensation. 

(a) Except as provided in 
Sub-section (b) of this Section. 
the owner of aircraft carrying 
passengers for compensation 


shall be liable regardless of 
negligence for injury within this 
State. 


injury to a passenger, or death 
resulting therefrom. 
[Here see Definitions, Sect. 1, 


“Passengers,” which is too 


broad] 


from any cause. 
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Sect. 3-B. Basis of Liability. 
For injury suffered as provided 
in Sect. 3-A 

(1) [Who Liable.} The 
owner of the aircraft shall be 
liable 

(2) [Basis of Liability] re- 
gardless of negligence of him- 
self or his agents. 

Sect. 3-C. Excuses. No lia- 
bility shall be incurred if the 
injury or death was caused 

(1) by the wilful misconduct 
[or the gross negligence] of the 
passenger himself 

[(2) or by the malicious act 
of a third person not being in 
the aircraft]. 

[Comment. The air carriers 
will propose Clause 2.] 

Section 3-D. Amount of 
Compensation. The compensa- 
tion payable for a liability in- 
curred under the foregoing sec- 
tions of this Title II shall be 

(1) to the extent of the actual 
damage, 

(2) but only to the folllowing 
maximum amounts: 

(3) [Individual Maximum. ] 
[Death or disability schedules. ] 

[As in Tentative Draft No. 
1.] 

(4) [Plural Maximum.] For 
personal injury or death of 
more than one person caused in 
any one accident, the total 
amount payable shall not ex- 
ceed the following maximum: 


[Comment. Such maximum 
is equally desirable here as in 
Title I.] 


Tentative Draft No. 1 


(The owner of aircraft.) 


(Regardless of negligence.) 


Unless the injury or death 
shall be shown to have been 
caused by the wilful misconduct 
of the passenger who or whose 
personal representative is mak- 
ing claim. 


(Sect. 3 (a).) 

A passenger or his personal 
representative shall be limited in 
recovery to the following 
amounts: 


For death, permanent disabil- 
ity, etc., . . $10,000. 

To permanent loss of the use 
of one hand, $5,000, etc., etc. 


[Lacking in Tentative Draft 
No. 1.] 
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Sect. 3-E. Agreements. 

(1) [Limiting Agreements. ] 
No agreement between carrier 
and passenger shall be valid 
which purports 

(a) to lessen the maximum 
amounts payable as above pro- 
vided, 

(b) or to limit the basis of 
liability to negligence, 

(c) or, to impose conditions 
of liability other than those 
herein provided. 

(2) [Enlarging Agreements. ] 

(a) <A carrier subject to this 
Section 3 may elect to establish 
a higher schedule of compensa- 
tion for injury or death, scaled 
according to the rate of com- 
pensation for carriage. 


(b) Such higher schedule of 
amounts shall be payable on the 
same basis of liability as pro- 
vided in Sections 3-B and 3-C, 
for claims recoverable under this 
Title IT. 

(3) [Record of 
ments. } 


Agree- 


[Same as in Tentative Draft 
No. 1.] 

Sect. 4. Aircraft Not Carry- 
ing Passengers for Compensa- 
tion. 


[Same as Tentative Draft 
No. 1.] 


Section 5. Liability for Bag- 
gage and Personal Effects. 


Tentative Draft No. 1 

Sect. 3 (b). 

(b) Any agreement to les- 
sen the liabilities imposed by this 
Section shall be void as applied 
to injuries within this State or 
death resulting therefrom. 


[Lacking in Tentative Draft 
No. 1.] 

[Lacking in Tentative Draft 
No. 1.] 


Any owner of an_ aircraft 
carrying passengers for com- 
pensation through or within this 
State may elect to establish a 
higher schedule of liabilities for 
injury or death which will vary 
according to the rate of com- 
pensation paid. 

In such event the owner shall 
be liable regardless of negligence 
in the amounts stipulated in 
such schedule according to the 
higher rate paid. 


(c) Any owner of aircraft 
who has established, etc., etc., 
shall keep a record, etc., etc., 
and shall furnish to every pas- 
senger, etc., etc. 

Section 4. Aircraft Not Car- 
rying Passengers for Compen- 
sation. The owner of aircraft 
not carrying passengers for 
compensation [is liable 
like owner of automobile] etc. 

Section 5. Liability for Bag- 
gage, Personal Effects [and 
Goods] [Provisions for Goods 
is here omitted. See Section 
5-D]. 
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5-A. Loss or Damage. 


(1) [Kind of Carrier.] The 
owner of aircraft carrying pas- 
sengers for compensation. 


(2) [Basis of Liability] 
shall be liable regardless of 
negligence of himself or his 
agents. 


(3) [Kind of Damage] for 
loss of or damage to a passen- 
ger’s baggage or clothing or 
other effects on his person. 


(4) [Time] occurring after 
flight begun and before flight 
ended 


[ Por, after being delivered to 
the custody of the owner’s agent 
at an airport?] 


(5) [Amount] in the 
amount of the loss or damage 
actually incurred, but not ex- 
ceeding the amount specified in 
Sect. 5-B, 

5-B. Specification of Value. 

(1) [Written Specification] 
(same as in Tentative Draft 
No. 1). 


(2) [Limit of Recovery] 
and in case of loss or damage 
no higher amount shall be re- 
coverable, except as provided in 
par. (6) of this Section 5-B. 

(3) [Refusal] (same as in 
Tentative Draft No. 1). 


Tentative Draft No. 1 


(a) . . The owner of air- 
craft carrying passengers for 
compensation. . . 


shall be 
negligence. 


liable regardless of 


for loss of or damage to bag- 
gage or personal effects. 


[Lacking in Tentative Draft 
No. 1.] 


in the amount of the loss actu- 
ally proved by the person en- 
titled to collect damages, but 
not exceeding the value specified. 


(Section 5.) 

(a) Before the commence- 
ment of the flight the owner of 
the aircraft shall provide the 
passenger with a blank on which 
the passenger shall specify in 
writing the actual value of the 
passenger’s baggage and the 
clothing and other effects on his 
person. 
and the passenger shall not 
thereafter be permitted to claim 
that the baggage or personal ef- 
fects were of a higher value. 


(b) The owner of the air- 
craft may refuse to carry any 
passenger unless, etc., etc., etc. 
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(4) [No Limitation] (same 
as in Tentative Draft No. 1). 


(5) [Higher Valuation] 


(same as in Tentative Draft 
No. 1). 


(6) [Higher Recovery.] In 
case of a higher value specified 
and paid for as in par. 5, a re- 
covery may be had, on the basis 
of the liability provided in Sect. 
5-A, for actual loss or damage 
not exceeding the amount speci- 
fied, but in no case exceeding 
25,000 dollars per passenger. 


Sect. 5-C. Delay. 


For delay in the delivery of 
baggage taken into custody at 
the airport by the owner of the 
aircraft and not received by the 


passenger upon landing, the 
owner of the aircraft shall be 
liable, on the basis of negli- 
gence of himself or his agents, 
to the amount of the actual dam- 
age, but not exceeding the 
amount specified in Sect. 5-B. 


[Comment. Does not this last 
clause make the whole provision 
futile for the passenger ?] 


Section 5-D. Liability for 
Goods Shipped. 


Tentative Draft No. 1 
(c) Upon the failure of the 
owner to obtain from the pas- 
senger, etc., etc., etc. 


(d) The owner of the air- 
craft may establish and collect 
rates according to the value of 
the baggage and person effects, 
as specified in writing by the 
passenger, the minimum rate 
being based upon baggage and 
personal effects of the value of 


$100. 


[Lacking in Tentative Draft 
No. 1.] 


(Sect. 5.) 


(f) For delay in the delivery 
of baggage 


the owner of the aircraft shall 
be liable for negligence 

to the person entitled to collect 
damages 

to the extent of the actual loss, 
not exceeding the value specified. 


Sect. 5. Liability for Goods 
[included with baggage, gov- 
erned by same rules; but should 
be separately treated]. 
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(1) [Scope.] 

This Section 5-D shall apply 

(a) to the owner of any air- 
craft carrying goods, other than 
baggage, for compensation ; 

(b) and to any person under- 
taking for compensation to for- 
ward goods by aircraft for a 
whole or a part of the distance 
to be traversed; hereafter 
termed “aircraft agency.” 

(2) [Loss or Damage.] Such 
aircraft owner or agency shall 
be liable, if negligent, 

(a) for loss or damage of 
goods received for carriage, 

(b) occurring after receiving 
custody of the goods and before 
delivery to the consignee or the 
next carrier, 

(c) in the amount of the loss 
or damage actually incurred, but 
not exceeding the amount speci- 
fied in Par. (3) of this Sect. 
5-D. 


(Sect. 5-D.) 


(3) [Specification of Value. ] 
The provisions of Sect. 5-B as 
to specification of value for bag- 
gage carried, shall be applicable 
also to the carriage of goods by 
an aircraft owner or agency, 
subject to the following particu- 
lars: 

(a) [Party.] The person 
first accepting the goods for 
carriage, whether owner or 
agency, shall be the party to 
whom the provisions of Sect. 
5-B apply. 

(b) [Liability.] In case of 
a higher value specified and 


Tentative Draft No. 1 


[Lacking in Tentative Dratt 
No. 1.] 
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paid for, the recovery being on 
the basis of absolute liability re- 
gardless of negligence, the pro- 
visions of Sect. 3-E, as to agree- 
ments of limitation, shall be 
applicable. 

(c) [Amount.] The amount 
payable for loss or damage of 
goods shall in no case exceed 

(1) for any one shipper, the 
sum of $25,000; 

(2) and where the goods of 
two more shippers are lost or 
damaged, the sum of $100,000, 
such amount to be apportioned 
between them according to the 
values paid for. 


(Sect. 6-D.) 


(d) [Way Bill.] The way- 


bill given on receipt of goods 


shall explicitly state whether the 
goods are received on the lia- 
bility basis of par. (2) or par. 
(3) of this Sect. 5-D. 

(4) [Connecting Carriers. ] 

(a) [Liability.]} For a loss 
or damage alleged to have oc- 
curred after transfer of the 
goods from one carrier to an- 
other, the liability shall be deter- 
mined as follows: 

(1) If the goods were re- 
ceived with a specification of 
higher value as in par. (3) (b) 
of this Section, the receiver, 
whether owner or agency, shall 
be liable for loss, regardless of 
where it may have taken place. 

(2) If the goods were re- 
ceived without specification of 
higher value, the receiver shall 
have the burden of proving that 


Tentative Draft No. 1 


[Lacking in Tentative Draft 
No. 1.] 
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the loss or damage took place 
after transfer from his custody 
to that of the agreed connecting 
carrier. 

(Sect. 5-D.) 

(5) [Suits against Connect- 
ing Carriers. ] 

(a) [Consignee.] Either the 
consignor or a consignee en- 
titled to delivery may maintain 
an action against any carrier 
liable under the foregoing pro- 
visions of this Section 5-D. 

(b) [Connecting Carrier.] A 
connecting carrier receiving the 
goods but not a party to a spe- 
cification of higher value as in 
par. (3) of this Sect. 5-D shall 
be liable only on the basis of 
negligence as provided in par. 
(2) of this Sect. 5-D. 

(c) [Joinder.] The con- 
signor or consignee may join in 
the suit any or all of the carriers 
over whose route the goods were 
billed to pass. 

(d) [Contribution.] A judg- 
ment of liability in an action 
against a person accepting the 
goods with specification of 
higher value as in par. (3) ot 
this Sect. 5-D shall entitle such 
person to contribution or reim- 
bursement from a_ connecting 
carrier by whose negligence the 
goods were lost or damaged. 


1.] 


Tentative Draft No. 1 


[Lacking Tentative Draft No. 


TITLE III. CoLttston oF AIRCRAFT 


Sect. 6-A. Scope of Title. 

The provision of this title 
shall apply 

(1) [Kind of Craft] to any 


Section 6. Collision of Air- 
craft. 


(a) (any aircraft) 
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aircraft, not a public aircraft, 
(2) [Kind of Injury] and 
to any damage or loss of prop- 
erty, Or any injury or death, of 
an owner, employee or _ pas- 
senger of another aircraft, or 

shipper of goods therein 


(3) [Cause] caused by col- 
lision of such aircrafts 


(4) [Where] within this 
State after flight begun and be- 
fore flight ended, 


(5) [Exception] Except as 
otherwise in this Title provided 


Sect. 6-B. Basis and Amount 
of Liability. 

(1) [Basis of  Liability.] 
The basis of liability of the 
owner of an aircraft for dam- 
age injury or death as provided 
in Sect. 6-A shall be negligence 
on the part of such owner or his 
agent 

(a) either in the inspection or 
equipment of the aircraft in re- 
spect to airworthiness 

(b) or in 
thereof. 


(2) [Standard.] In the de- 
termination of negligence, there 
shall be taken into consideration 


(a) The air traffic rules 
prescribed by the Federal Sec- 
retary of Commerce and by the 
[Aeronautic Commission] of 
this State, 


the navigation 


(b) And any general prin- 
ciples (such as that of last clear 
chance, illegality of acts, etc.) 
in force in this State and appli- 
cable to air navigation. 


Tentative Draft No. 1 


damage injury or death . 
caused to the owner, operator 
or passenger of another aircraft 
or to the shipper of goods on 
another aircraft damaged or 
destroyed 


caused by collision 


within this State on land or in 
the air 


except as otherwise in this Sec- 
tion provided 
Section 6. 
(a) The liability of the owner 
or the operator of one aircraft 
[to the owner, operator, 


passenger, or shipper of another 
aircraft] 


shall be determined by the rules 
of law applicable to collisions 
on land. 


[Comment. (1) It is impos- 
sible to know just what this 
means; and 

(2) Rules applicable to au- 
tomobiles, railroads, pedestrians, 
have no applicability to air- 
craft. ] 
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(3) [Amount.] The maxi- 
mum amount of compensation 
payable shall be determined on 
the same scale as provided in 
Sect. 2-D. 


[Comment. Is not such a 
maximum amount necessary ?] 

(Sect. 6-B.) 

(4) [Concurrent Negli- 
gence.] If the collision is found 
to be due to the negligence of 
two or more of the aircraft col- 
liding, the owner of each air- 
craft shall be liable 


(a) 


[Amount] only in an 


amount of the total damages 
proportionate to the degree of 
his negligence, 

(b) and if the respective de- 
grees of negiigence cannot be 


established, then in the amount 
of an equal one-half of the total 
damages. 


(c) [Kind of Injury.] But 
the foregoing limitation shall 
apply only to damages awarded 
for injury to another aircraft 
or to goods or baggage shipped 
on another aircraft, and not to 
damages awarded for injury or 
death of passengers, the latter 
being governed by Sect. 6-A, 
pars. 1 to 3, of this Title. 

[Comment. Injury to person 
and property on the ground is 
here omitted, as belonging back 
under Section 2.] 


(Sect. 6-B.) 
(5) [Owner’s Action against 
Owner. | 


Tentative Draft No. 1 
[Lacking in Tentative Draft 
No. 1.] 


(Sect. 6.) 

(b) If a collision within this 
State is due to the negligence of 
two or more aircraft involved 
therein, the liability of the owner 
of each aircraft 


shall be in proportion to the de- 
gree of negligence shown 


but if such proportion cannot be 
established [or if the degrees of 
negligence appear to be equal] 
the liability shall be shared 
equally. 

[Comment. (1) What lia- 
bility? Presumably the total 
damage on both sides combined ? 

(2) Words in brackets are 
superfluous ] 
for damage caused to another 
aircraft, or to goods on another 
aircraft [or to individuals and 
property on the ground]. 


[Comment, Words in brack- 
ets belong in Sect. 2.] 


(Sect. 6.) 
(c) . Such owner may 
proceed against the owner of 
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(a) The owner of any air- 
craft found liable for injury 
caused by a collision as pro- 
vided in par. (1) of this Sect. 
6-B shall in any action by the 
owner of another aircraft in- 
volved in the collision be liable 
to reimburse the latter owner 
for 

1. Amounts paid for injury 
or death of his passengers un- 
der Sect. 3 of Title II of this 
Act. 

2. And amounts paid for 
damage or loss of goods shipped 
under Sect. 5-D of this Title. 

3. And amounts paid for 
damage or loss of baggage under 
Sect. 3 of this Ttile. 

(b) In such action, where 
concurrent negligence of two or 
more aircraft has been found, 
the rule of par. (4) of this Sect. 
6-B, as to proportionate liability, 
shall apply. 

(Sect. 6-B.) 

(6) [Passenger’s 
against Owners. | 

(a) [Against Carrier- 
Owner.] The owner of each 
aircraft carrying passengers for 
compensation involved in a col- 
lision shall be liable for injury 
or death of passengers in his 
aircraft on the basis of absolute 
liability regardless of negli- 
gence, as provided in Section 3, 
Title 11, of this Act. 

(b) [Against Colliding 
Owner.] (1) The right of ac- 
tion of such passenger, or his 
personal representative, also to 
recover against the owner of a 


Action 


Tentative Draft No. 1 
any other aircraft involved in 
the collision, for negligence, 


to recover the amounts paid to 
his passengers, 


[Lacking in Tentative Draft 
No. 1.] 


[Lacking in Tentative Draft 
No. 1.] 


His recovery in such case shall 
be in proportion to the degree of 
negligence shown, as in the pre- 
ceding Subsection. 


(Sect. 6.) 


(d) The owner of each air- 
craft carrying passengers for 
compensation involved in a col- 
lision within this State shall be 
liable for injuries to or death 
of his own passengers 


in accordance with the provi- 
sions of this Act relating to lia- 
bility to passengers. 


In a suit by such owner’s pas- 
sengers or his personal repre- 
sentative to recover damages for 
personal injury or death, 
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colliding aircraft for personal 
injury or death shall be based on 
negligence and shall not be 
deemed to be waived by claiming 
recovery against the carrier- 
owner as in par. (5) (a) of 
this Sect. 6-B. 

(Sect. 6-B (5).) 

(2) In such action the bur- 
den of proof shall be on the 
plaintiff to prove the negligence 
of the defendant; 
and negligence shall not be pre- 
sumed from the happening of 
the accident; 

(3) And in case of liability 
established, the defendant in 
satisfying the judgment rendered 
shall be credited with the sum, 
if any, paid or payable under the 
provisions of Title II of this 
Act to the plaintiff by the 
owner of the aircraft carrying 
the passenger. 

(c) [Contribution 
Owners. | 

[Same as in Tentative Draft 
No. 1.] 


between 


(Sect. 6-B (6).) 

(7) [Shipper’s 
Goods. ] 

The shipper of goods damaged 
or destroyed in a collision be- 
tween aircraft shall have the 
same rights and remedies against 
the owners of such aircraft as 


Action for 


Tentative Draft No. 1 


(Sect. 6-d.) 
it shall be necessary for the 
plaintiff to prove negligence; 


negligence shall not be presumed 
from the happening of the acci- 
dent ; 

And in the event of a recov- 
ery, defendant shall be credited, 
on account of the judgment 
against him, with the amount if 
any paid or payable under the 
provisions of this Act to the 
passenger or his personal rep- 
resentative by the owner of the 
passenger’s aircraft. 


(e) This Section shall not 
require any plaintiff to proceed 
against the owners of colliding 
aircraft jointly; but if he pro- 
ceeds against the owner of only 
one aircraft, such owner may 
bring action for contribution, in 
accordance with the provisions 
of this Section, against any or 
all of the other aircraft involved 
in the collision. 


(Sect. 6.) 
[Lacking in Tentative Draft 
No. 1.] 
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are provided for passengers in 
par. (5) of this Section 6-B. 


(a) except that the liability 
of the owner carrying the goods 
shall be governed by the pro- 
visions of Sect. 5-D of this Act. 


(8) [Passenger’s Baggage. ] 


[What to provide for this?] 


Section 7. Assumption of 
Liabilities. 

(1) Every aircraft owner, on 
applying for and receiving a 
certificate or license for the air- 
craft, whether issued by Federal 
or by State authority, is pre- 
sumed to have made application 
subject to the law of this State 
and in particular to the provi- 
sions of the present Act. 


[Comment. This may help; 
it is based on the applicant’s 
voluntarily asking for a priv- 
ilege. } 

(2) Every license or certifi- 
cate for aircraft, issued and ac- 
cepted, shall contain a statement 
that the applicant accepting it is 
subject to the provisions of the 
Present Act. 


[Comment. This will help 
more; but many States do not 
issue their own certificates and 
merely recognize the Federal 
certificate. 

The provision for insurance, 


post, is the only sure way to ac- 
complish the present purpose. ] 


Tentative Draft No. 1 


[Lacking in Tentative Draft 
No. 1.] 


Section 7. 
Liability, 


Assumption of 


No owner shall operate or per- 
mit to be operated an aircraft, 
except a public aircraft, over 
land in this State unless such 
owner assumes the liabilities im- 
posed in this Act. 


[Comment. This is futile. 
There is no penalty to enforce 
it. Suppose he denies that he 
“assumed” them?] 


and assumption on the part of 
the owner of such liabilities will 
be conclusively presumed from 
the fact of flight over the land 
of this State. 

[ Comment. 


“Conclusively 
presumed” is a fiction, which 
few Courts are likely to recog- 
nize. 


For carriers, the law already 
sufficiently recognizes the power 
to regulate. 


For ground damage and for 
collision damage, the weighting 
down of claims outside this Stat- 
ute is sufficient to drive claim- 
ants under the statute. 


Hence the above clause per- 
forms little or no service. ] 
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Sect. 8. Service of Process 
on Non-Residents. 


[Same as in Tentative Draft 
No. 1.] 

Sect. 9. Procedure for En- 
forcing Liabilities. 

9-A. [Joinder of Claims.] 
The liabilities imposed by this 
Act, to wit 


(1) for injury to persons and 
property on the land (Title I), 


(2) and for injury or death 
of passengers and for loss or 
damage of baggage or goods 
(Title IT), 


(3) and for injury, death, or 
damage occurring in a collision, 
shall be enforceable only in an 
action, etc., etc. [as in Tentative 
Draft No. 1.] 


[Same as in Tentative Draft 
No. 1.] 

(Sect. 9-B.) 
Sect. 9-B. 
Jurisdictions. | 

(1) In case the Court as- 
certains that a suit arising from 
an accident the subject of claims 
filed under this Act has been 
filed in another jurisdiction of 


[Suits in Other 


Tentative Draft No. 1 

Sect. 8. Service of Process 
on Non-Residents. 

[Agent for service of proc- 
ess. } 

[Comment. Is this valid? 
Could it not be improved ?] 

Sect. 9. Procedure for En- 
forcing Liability. 

(a) The liability regardless 
of negligence imposed by this 
Act for injuries to individuals 
and property on the land shall 
be enforceable only in an action 
instituted in the Court, within 
the time, and in the manner, 
hereinafter in this Section spe- 
cified. 

[Comment. This Section is 
excellent. Multiplicity of suits, 
with variant verdicts, will be the 
bugbear of the air transport 
companies; it will also seriously 
increase the insurance charge. 

But why not include all three 
of the possible liabilities covered 
by Titles I, II, and III, as set 
forth opposite? This Section is 
especially needed for Title II 
(passengers, baggage, and 
goods) under which 98% of the 
claims will arise.] 

Pars, (b), (c), (d), (e), (f), 
(g), etc., to (1). 


(Sect. 9.) 


[Lacking in Tentative Draft 
No. 1.] 
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the United States, and that in 
that suit the claim is based on 
provisions substantially identical 
with the present Uniform Act, 
the Court may direct that the 
suit filed in this State be dis- 
continued, with a view to com- 
plete adjudication of the claims 
in a single proceeding, 

(2) Upon or before such 
discontinuance the Court may 
for that purpose direct any de- 
positions to be taken and for- 
warded, or other assistance be 
furnished, to the Court of the 
other jurisdiction. 


[Comment. The great har- 
assment from which air trans- 
port companies ought to be 
protected if possible is that of 
simultaneous suits by different 
claimants in different jurisdic- 
tions. ] 

(Section 9-C.) 

Sect. 9-C. Arbitration. 

(1) A contract between the 
owner of an aircraft carrying 
passengers or goods for hire and 
a passenger or a shipper, pro- 
viding for the submission to ar- 
bitration of any claim for injury, 
death, loss, or damage, shall be 
valid if the provision is expli- 
citly set forth in the ticket or 
waybill and if the passenger or 
the shipper signs such ticket or 
waybill. 

(2) It shall be sufficient, in 
such ticket or waybill, to state 
that the carriage is undertaken 
with the provision that any claim 
for injury, death, loss, or dam- 
age, shall be submitted to arbi- 


Tentative Draft No. 1 


(Sect. 9.) 
[Lacking in Tentative Draft 
No. 1.] 
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tration according to the rules of 
the Code of Arbitration of 
the Arbitration Association of 
America. 

[Comment. The _ technical 
conditions of air navigation 
make a jury-trial unsatisfactory. 
It would be desirable to legalize 
this measure of more speedy and 
effective adjudication. ] 


TITLE V. 


Sect. 10-A. Aircraft Record 
of Insurance. 

(a) [License.] No aircraft, 
except a public aircraft, shall be 
operated in this State until 

(1) either it has applied for 
and received a license or certi- 
ficate of airworthiness as pro- 
vided in the Act entitled [State 
Regulatory Act] 


(2) or has filed for record 
with the [State Aviation Com- 
mission] a license or certificate 
of airworthiness issued by the 
Federal Secretary of Commerce, 
and has received a certificate of 
approval therefor. 


[Comment to par. a: The 
Uniform Act recommended by 
the National Ass’n of State 
Aviation Officials in §11 pro- 
vides: “All owners or operators 
of all aircraft shall register the 
Federal license of said airmen 
and aircraft in such manner as 
the Commission may by regula- 
tion prescribe.” 


Already 8 or more States re- 
quire such registration of Fed- 
eral licenses; 6 or more others 


Tentative Draft No. 1 


INSURANCE 


Section 10. Insurance Com- 
pulsory. 

(a) It shall be unlawful for 
any person to operate or cause 
or permit to be operated an air- 
craft, excepta public aircraft 
either on or over the land of this 
State, unless the owner of such 
aircraft carries insurance against 
the liability imposed by this Act 
regardless of negligence for in- 
juries to individuals or property 
on land. 

(b) It shall be unlawful for 
any person to operate or cause 
or permit to be operated an air- 
craft carrying passengers for 
compensation either on or over 
the land of this State unless the 
owner of such aircraft carries 
insurance against the liability 
imposed by this Act regardless 
of negligence for injuries to or 
death of passengers. 


[Comment. 1. The above 
sections do not cover collision- 
damage. 

2. They are futile, for there 
is no way of practically prevent- 
ing or ascertaining violation un- 





THE UNIFORM STATE LAW DRAFT 383 


As Re-Written 


require a State license as well as 
a Federal license; 6 or more re- 
quire either the one or the other. 
The remaining State laws mere- 
ly require the possession of a 
Federal license. } 


(Sect. 10-A.) 

(b) [Airline.] An airline 
owner having in service two or 
more aircraft in regular opera- 
tion and starting or stopping in 
this State may comply with the 
provision of par. (a) by filing 
and recording the certificates of 
all of its aircraft. 

(c) [Carriage for Hire.| 
Aircraft used in carrying pas- 
sengers for compensation shall 


be so designated in the record 
made under par. (a) or par. (b) 
above. 


(d) [Airports.| No aircraft 
failing to comply with the pro- 
visions of this Sect. 10-A shall 
be allowed by the owner or 
manager of any airport in this 
State to land thereat or to start 
therefrom. 


Sect. 10-B. Jnsurance Re- 
quired. (1) [Exhibit of Pol- 
icy]. Every owner of aircraft, 
on making application to the 
[State Aeronautical Commis- 
sion] for a license or certificate 
or for the approval of a Federal 
license or certificate, must ex- 
hibit to the [Commission], to- 
gether with copy thereof for 
filing, a policy of insurance 
covering, in terms referring to 


Tentative Draft No. 1 
til damage has been done, and 
then it is too late. 

3. Making certificate condi- 
tional on showing insurance 1s 
the only effective way, as in 
Sect. 10-B or in forbidding air- 
port landing, as in Sect. 10-A 
(4). 


(Sect. 10.) 
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this Act, the liabilities applicable 
to such aircraft as declared in 
this Act. 

(Sect. 10-B.) 

(2) [Kinds of Liabilities 
Covered.| The liabilities to be 
covered by such policy shall be 


(a) For any and all aircraft 

—the liability defined in Title I 
injury to persons and property 
on the land) 
—and the liability defined in 
Title II (collision damaging a 
colliding aircraft and its con- 
tents ) 

(b) For aircraft carrying 
passengers for compensation, 
—the liabilities defined in Titles 
I and III, as above 
—and also the liability defined 
in Title II (passengers, baggage, 
and goods). 

Sect. 10-C. 
ance. 

(1) [Certified Assets.] The 
insurance must be written by an 
insurer 

(a) authorized to do business 
in this State and approved by 
the [Insurance Commissioner] 
of this State as showing assets 
adequate to cover the liabilities 
applicable ; 


Approved Insur- 


(b) or, certified by the [In- 
surance Commissioner] of this 
State to have been approved for 
such purpose after examination 
by the Insurance Commission or 


Tentative Draft No. 1 


(Sect. 10.) 


(c) To comply with the re- 
quirements of this Section, a 
person must carry insurance 
written by an insurance com- 
pany authorized to _ transact 
business in this State as in the 
State or country in which the 
owner of the aircraft is domi- 
ciled or in which his principal 
place of business is located. 


[Comment. This simple pro- 
vision is too brief and general 
to be effective. It must be ex- 
panded as in Sect. 10-C.] 

[Comment. Tentative Draft 
No. 1 refers to an insurer in the 
State of the aircraft owner’s 
“domicile or place of business.” 
But this is too narrow. Domi- 
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other corresponding authority in 
some other State [or country ?] 


(2) [Aggregate Risks.]} 

(a) The approval required 
by par. (1) must state that it 
was based upon a showing of 
liquidatable assets amounting to 
[twice?] the aggregate amount 
of all risks, written and out- 
standing during the calendar 
month next preceding the filing 
of the application for approval, 


(Sect. 10-C.) 

(2) (b) Or, in case the in- 
surer has earmarked and de- 
posited with an authorized trust 
company the assets specially ap- 
plicable to aircraft insurance, or 
is a member of a syndicate hav- 
ing assets so earmarked, then 
the above-mentioned aggregate 
may be the aggregate of aircraft 
liability risks only. 

(3) [Amount of Aggregate. | 
The amounts of risk required 
respectively to be covered by 
such insurance shall be as fol- 
lows: 


(a) On a single aircraft: 

—For the liability defined in 
Title I of this Act, the maximum 
amount named in Sect. 2-D for 
such aircraft; 
—For the liability defined in 
Title II of this Act, the com- 
binde maximum amounts named 
in Sects, 3-D, 5B, and 5-D, for 
such aircraft; 


Tentative Draft No. 1 
cile, etc., of the owner is here 
immaterial. There are only a 
few aero-underwriters, almost 
all in New York State, and all 
that is needed is the approval ot 
some State that has examined 
them. | 





JOURNAL OF AIR LAW 


As Re-Written 

For the liabilities defined in 
Title III of this Act, the com- 
bined maximum amounts named 
in Sect. 6-B for such aircraft; 

(b) On the aircraft of an 
airline operating regularly [4 or 
more?] aircraft, a total amount 
not exceeding that of [one-half] 
the number of such aircraft. 


(Sect. 10-C.) 

(4) [Form of Policy.] The 
policy exhibited must contain 
terms and _ limitations corre- 
sponding to the liabilities defined 
in this Act, so as to afford cover- 
age in no respect less than any 
of those liabilities. 


Sect. 10-D. Renewal of In- 
surance 


(1) 


In case a particular in- 
surer’s condition in any month 
falls below the requirements of 
Sect. 10-C, the [State Insur- 
ance Commissioner] shall cancel 
the certificate or the approval. 


(2) The operator using such 
insurance shall be notified there- 
of, allowing him 10 days to 
supply other adequate insurance. 

(3) On his default to do so, 
the [State Insurance Commis- 
sioner] shall notify the [State 
Aviation Commissioner] and the 
Director of the Federal Bureau 
of Air Commerce, and the li- 
cense or certificate of such air- 
craft or airline shall be sus- 
pended. 

Section 10-E. Display of In- 
surance Notice. 


Tentative Draft No. 1 


(Sect. 10.) 


[Comment. This is the vital 
provision. A policy with ex- 
ceptions lessening the liabilities 
as here defined would be worth- 
less. This was the snag on 
which the International Treaty 
struck in 1935.] 


(Section 10.) 
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(1) [Insured.] In every air- 
craft required by this Act to 
carry insurance 

and at every airport used by 
an airline 

and on every ticket issued by 
an owner carrying passengers 
for hire 

the owner shall display a 
signed statement that his aircraft 
is insured against liability for 
damage as provided in this Act. 

Section 10-F. Suits. 

(1) [Joinder of Insurer.] 
In an action to recover under 
this Act for injury, death, loss, 
or damage, the insurer of any 
owner may be joined as a party. 

(2) [Adjustment of All 
Claims] After any accident to 
an aircraft likely to give rise 


to claims against the owner of 
the aircraft for compensation, 
the insurer may decline to pay 
any amounts until authorized by 
an order of Court obtained in 
the proceeding provided in Sec- 
tion 9 of this Act. 


TitLe VI. 


Section 11. Claims Based Up- 
on Death. 

(1) [Party.] For recovery 
of damages for death, or for 
pain and suffering incurred by 
a person since deceased, and 
based on any of the liabilities 
declared in the preceding Sec- 
tions of this Act, the action shall 
be maintainable by the party en- 
titled to maintain such actions 
under the general laws of this 
State. 


Tentative Draft No. 1 


(d) Every person required 
by this Section to carry insur- 
ance shall carry in the aircraft 
which is being operated on or 
over the land of this State a 
certificate issued by the duly 
authorized agent of his insur- 
ance carrier evidencing valid in- 
surance coverage as required by 
this Section. 


[Lacking in Tentative Draft 
No. 1.] 


DEATH CLAIMS 


Section 11. Distribution of 
Amounts Recovered for Death. 


[Lacking in Tentative Draft 
No. 1.] 


[Comment. This paragraph 
opposite saves from the constant 
repetition of the words “per- 
sonal representative” throughout 
the Act. 


Moreover, in some States the 
widow is the party entitled to 
sue, and in other States there 





JOURNAL OF AIR LAW 


As Re-Written 


(2) [Distribution.] The dis- 
tribution of amounts recoverable 
under this Act for death shall 
be governed by the provisions of 
the Act approved 


entitled 


[applicable to recovery for 
death by wrongful act.] 


(Title VI.) Sect. 11 (3). 

(3) [Priority.| In any 
award or verdict rendered for 
compensation due under the pro- 
visions of this Act, where the 
limited maximum is not suffi- 
cient to discharge all claims, pri- 
ority shall be given so as to se- 
cure the full discharge of claims 
for death or personal injury. 


Tentative Draft No. 1 


are differences. Furthermore, 
in some States there is recovery 
both for suffering before death 
and for loss to the beneficiaries 
after death. Hence the neces- 


sity for a paragraph like this, 
adaptable in every state.] 


The distribution of amounts 
recoverable by personal repre- 
sentatives under the provisions 
of this Act for death shall be 
distributed as provided in the 


Act approved the 


one thousand 


entitled 
[applicable to recovery for death 
by wrongful act.] 

(Sect. 11.) 

[Lacking in Tentative Draft 
No. 1.] 





FORMS OF AIR TRANSPORT CONTRACTS 


[By the courtesy of representatives of the various airlines and 
insurers, the following forms of contract have here been assembled. 
A study of them, and a comparison of the carriers’ contracts with 
the insurance policies, will show the relation between the terms of 
the Draft Uniform State Act and the terms of the liabilities actu- 
ally assumed today (and insured against) as to passengers and 


goods. 
The contracts are presented in four groups: A. Passenger 


Tickets. B. Baggage Checks. C. Express Contracts. D. Traveler’s 
Accident Insurance Policies. E. Carrier’s Liability Insurance Poli- 
cies.—J. H. W.] 


A. Passenger Tickets’ 
1. Transcontinental and Western Air Co. 


“PASSENGER’S COUPON 
Not Good For Passage 


Seat 


TRANSCONTINENTAL & WESTERN AIR, INC. 


Air PAssAGe CoNTRACT 

In consideration of the issuance of this ticket the purchaser agrees on the 
following conditions : 

Date: This ticket is valid only for passage beginning on the date shown 
on the face of the ticket and for the plane specified. 

REvocABLE: The Company reserves the right to revoke this ticket upon 
refunding the purchase price. 

Not TRANSFERAPLE: This ticket is not transferable. 

Rerunps: The Company will refund the amount paid for this ticket if 
the flight is cancelled. Refunds will not be granted for other reasons, unless 
the ticket is surrendered at least three hours before departure of plane. 

ASSUMPTION OF Risk: I agree that the Company shall not be liable for 
any injury or damage unless occasioned by its own neglect of duty in the 
operation or control of the airplane. 

UNcoMPLETED FLIGHT: The passenger may be landed and discharged 
before the flight is completed and in that event the only liability of the Com- 
pany shall be to refund the unused mileage. 

DeLays: The Company does not assume responsibility for failure of 
planes to depart or arrive on scheduled time. 

BaccacEe: Thirty-five pounds of baggage will be carried free on each 
full fare ticket. The liability of the Company for loss or damage to baggage 





1. Only the portions containing terms of contract are here given, omitting 
the blank headings for destination, date, fare, etc. 


[ 389 ] 
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or personal property, or for delay in delivery thereof, is limited to $100 per 
passenger, unless a higher valuation is declared in advance and an additional 
charge paid therefor. Any claim for loss or damage to baggage or personal 
property must be presented in writing to the Company within ten days after 
the date of this ticket. 

Acency: In selling a ticket or checking baggage beyond its own lines 
the Company acts only as agent for connecting lines. 

REGULATIONS: The passenger agrees strictly to observe the rules and 
regulations of the Company and obey the instructions of its agents and 
employes. 

Excess BAGGAGE COLLECTION 


The T. W. A. has also another and more elaborate form: 
“TRANSCONTINENTAL & WESTERN AIR, INC. 
PASSENGER’S COUPON 
Not Good for Passage 


Air PAssAGE CONTRACT 
In consideration of the issuance of this contract ticket the passenger 
agrees with Transcontinental & Western Air, Inc. (hereinafter called the 


‘Company’), as follows: 
Date: This ticket is only valid for passage for the dates, flights, and 


seats specified on the Flight Coupons. 

ReEvocABLE: This ticket can be revoked by the Company upon the re- 
funding of the purchase price. 

Not TRANSFERABLE: This ticket is not transferable but the Company shall 
not be liable to the purchaser thereof, in the event of its loss or theft, for 
honoring the same when presented by any other person. 

ASSUMPTION OF Risk: The passenger agrees that the Company shall not 
be liable for any injury to person or damage to property unless occasioned 
by its negligence, the passenger assuming all risks of air transportation. 

Detays: The Company shall not be liable for failure of planes to depart 
from or arrive at any point on scheduled time. 

CANCELLATION AND REFUNDS: The Company may cancel any trip, in 
which event its only liability shall be to refund the fare paid; or it may 
cancel any part of a trip or scheduled stop thereon, and may land and dis- 
charge the passenger at any time or place it deems advisable, in which event 
its only liability shall be to refund to the passenger an amount determined by 
multiplying the Company’s tariff rate per mile for the entire trip by the miles 
included in the unused portion of the ticket. However, where the passenger, 
at his own instance fails to complete the flight, refund will be made only of 
the fare paid less the Company’s tariff for the trip traveled. Refunds will be 
granted only upon surrender of all Flight Coupons not completely used. Re- 
funds for flights not cancelled by the Company will not be granted unless the 
reservation is cancelled by the passenger at least three hours before departure 
of the plane. 

Baccace: Thirty-five pounds of baggage will be carried free on each 
full fare ticket. The liability of the Company for loss or damage to baggage 
or personal property, or for delay in the delivery thereof, is limited to its 
value, which is not more than $100 per passenger unless a higher valuation 
is declared in advance and an additional charge is paid therefor. In no 
event will the Company accept for carriage baggage valued at in excess of 
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$2,500, unless special arrangements, satisfactory to the Company, are made 
in advance of the flight 

AcEnTs: No agent or employee has power to alter, modify or waive, in 
any manner, any of the conditions of this contract. 

NoricE AND Suit: No action shall be maintained for damage to the 
passenger’s property or injury to his person unless written notice of the claim 
is delivered to the Company within 30 days after the occurrence of the dam- 
age or injury and unless the action is actually commenced within one year 
after such occurrence. 

REGULATIONS: The passenger agrees strictly to observe the rules and 
regulations of the Company and obey the instructions of its agents and 
employees. 

Excess BAGGAGE COLLECTION 


2. American Air Lines Co. 
3. North and South Air Lines. 
4. United Air Lines. 

The form used by these three lines is identical with the first 
one of the T. W. A., except that the United allows only 30 pounds 
of free baggage instead of 35 pounds. 


5. Northwest Airlines Co. 
The form here is also identical with the first above of the T. 


W. A., except that in the Assumption of Risk clause, after “injury 
or damage,” it reads, “to person or property unless caused by the 
Company’s negligence.” 


6. Chicago and Southern Airlines Co. 
“CHICAGO & SOUTHERN AIR LINES, INC. 
PASSENGER'S RECEIPT 
Not Good for Passage 
From St. Louis—Lambert Field Airport. 


To Chicago—Municipal Airport. 
Flight 


Air PassaGE CONTRACT 


In consideration of the issuance of this contract ticket, the passenger 
agrees with Chicago & Southern Air Lines, Inc. (hereinafter called the ‘Com- 
pany’) on the following conditions : 

Date: This ticket is valid only for passage beginning on the date shown 
and the plane and/or flight specified on the flight coupon. 

ReEvocABLE: The Company reserves the right to revoke this ticket upon 
refunding the purchase price. 

Not TRANSFERABLE: This ticket is not transferable but the Company 
shall not be liable to the purchaser hereof, in the event of its loss or theft, for 
honoring the same when presented by any other person. 

ASSUMPTION OF Risk: The passenger voluntarily assumes the risks of 
air transportation, and agrees that the Company shall not be liable for any 
injury to his person or for any damage to or loss of his property unless 
occasioned by its negligence. 

DeLtays: The Company shall not be liable for the failure, for any rea- 
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son whatsoever, of any aircraft to depart from or arrive at any point on 
scheduled time. 

CANCELLATION, INCOMPLETED FLIGHT, AND REFUNDS: The Company may 
cancel any flight or trip before the same has started, in which event its only 
liability shall be to refund the amount paid for this ticket; or it may cancel 
any part of a trip or flight or any scheduled stop thereon after the same has 
started, and may land and discharge the passenger at any time or place it 
deems advisable, in any of which events its only liability shall be to refund 
the unused mileage. However, if the passenger, at his own instance fails to 
complete the trip or flight, the Company will refund only an amount equal to 
the fare paid less the Company’s tariff for distance, trip or flight traveled. 
Refunds allowable under the conditions set forth herein will be granted only 
upon surrender to the Company of all flight coupons not completely used. 
Refunds for flights not cancelled by the Company will not be granted unless 
the reservation is cancelled by the passenger at least three hours before de- 
parture of the plane for which this ticket is issued and will be made only 
from the General Offices of the Company (Address Chicago and Southern 
Air Lines, Inc., Lambert Field, Robertson, Missouri; attention Treasury 
Department). 

Baccace: Thirty-five pounds of baggage will be carried free on each 
full fare ticket. The liability of the company for loss of or damage to bag- 
gage or personal property, or for delay in the delivery thereof, is limited to 
$100.00 per passenger unless a higher valuation is declared in advance and 
additional charge paid therefor. In no event will the Company accept for car- 
riage baggage valued at in excess of $25,000.00, unless special arrangements, 
satisfactory to the Company, are made in advance of the trip or flight. 

ConnecTING Lines, AGENcy: The Company does not contract to furnish 
transportation beyond its own lines, and shall not be liable for any damage 
to person or property occurring beyond its own lines; it being understood that 
in selling a ticket or checking baggage beyond its own lines, the Company acts 
only as agent for connecting lines. 

AceNnts: No agent or employee has power to alter, modify or waive, in 
any manner, any conditions of this contract. 

Notice AND Suit: No action shall be maintained for damage to the 
passenger’ s property or injury to his person unless written notice of the claim 
is delivered to the Company within thirty days after the occurrence of the 
damage or injury and unless the action is actually commenced within one year 
after such occurrence. 

REGULATIONS: The passenger agrees strictly to observe the rules and 
regulations of the Company and obey the instructions of its agents and 
employees. 

Issued in connection with ticket—Form 


7. Eastern Airlines. 
PASSENGER STUB 
Not Good for Passage 
EASTERN AIR LINES 
Division of NortH AMERICAN AVIATION, INC. 
oO And Return 
Subject to Contract printed below and on reverse side. 


CoNTRACT 
In consideration of the issuance of this contract ticket the Holder agrees 
with North American Aviation, Inc. (hereinafter termed the Company), as 
follows 
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1. Reservation must be made and space assigned before ticket is good 
for passage. This ticket is not good for transportation after 90 days from 
date of issue. 

2. This ticket is a personal license revocable at the will of the Company 
upon refund of the purchase price, without further liability to the Company. 

3. The Holder assumes all the risks of air transportation and agrees 
that the Company shall not be liable for any loss or damage to his property 
or injury to his person not caused by the Company’s negligence. 

The Company shall not be liable for the failure, for any reason, of 
any aircraft to depart from or arrive at any point according to any schedule 
or agreement, and the Company may cancel any trip, or any part or scheduled 
stop thereof and may land and discharge the Holder whenever and at any 
point it deems advisable, in which event the only responsibility of the Com- 
pany shall be to pay the Holder a sum equal to the Company’s tariff for the 
mileage from such point to destination. 

5. Thirty-five (35) pounds of baggage will be carried free. The lia- 
bility of the Company for loss or damage to baggage and personal property 
is limited to the sum of One Hundred Dollars ($100.00) per passenger, unless 
a higher valuation is declared and an additional charge paid therefor. 

6. No action shall be maintained for damage to the Holder’s property 
or injury to his person unless written notice of the claim is delivered to the 
Company within 30 days after the occurrence of the damage or injury and 
unless the action is actually commenced within one year after such occurrence. 

The Company does not contract to furnish transportation beyond its 
own lines and shall not be liable for any damage to person or property 
occurring beyond its own lines. In selling a ticket or checking baggage 
beyond its own lines the Company acts only as agent for connecting lines. 

8. No agent or employee has power to alter, modify, or waive in any 
manner any of the conditions of this contract. 

9. This ticket is not transferable but the Company shall not be liable 
to the purchaser hereof, in the event of its loss or theft, for honoring the 
same when presented by any other person. 


B. Baggage Checks 


Here are three varieties: 
1. Chicago and Southern Airlines. 


“BaccAGE—Thirty-five (35) pounds of baggage will be carried free on 
any ticket. Excess baggage will be accepted upon special arrangements at the 
rate per pound of one-half of one per cent of the one-way fare. The lia- 
bility of the Carrier for loss of or damage to baggage and—or personal 
property is limited to the amount of Fifty Dollars ($50.00).” 


2. Northwest Airlines. 


“Thirty-five pounds of baggage will be transported on airplane of the 
Company free of charge. Any baggage accepted in excess will be charged 
for at the rate of one-half of one per cent of the one-way passenger fare 
per pound subject to a minimum of twenty-five cents. The right is reserved 
to limit baggage to fifty pounds per person. Arrangement for greater weights 
must be made in advance. Baggage Liability is limited to wearing apparel 
not to exceed $100.00 in value. Declared excess valuation will be charged for 
at the rate of 10c per $100.00 excess. Liability will not be accepted for valu- 
ations above $500.00. Date a 


3. Transcontinental and Western Airlines. 


“BAGGAGE :—Thirty-five (35) pounds of baggage will be carried free on 
each full fare ticket. Baggage weighing in excess of thirty-five pounds—up 
to a maximum of fifteen additional pounds per passenger—will be charged 
for by the pound. Other baggage may be shipped to destination by air ex- 
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press or air freight. Baggage exceeding 12x23x36 inches or 16x23x24 inches 
in size will be accepted only under specified arrangements. Liability is limited 
to $100.00.” 


C. Express Contracts 


There appears to be but one distinctively air-express company ; 
the other service is rendered by the air-express division of the 
Railway Express Agency. 

1. General Air Express.! 
GENERAL AIR EXPRESS 


American Airlines, Inc. Varney Air Transport, Inc. 
Transcontinental Western Air, Inc. Bowen Airlines, Inc. 
Eastern Airlines, Div. North Amer- National Airlines System 
ican Aviation, Inc. Wedell-Williams Air Service Corp. 
Pennsylvania Airlines & Transport Co. 
C.O.D. Return Charges. 


Special Pick-up and Delivery by Postal Telegraph at No Extra Cost 
(CHECK ORIGINATING AIRLINE | ]|™2Check Here if Originated by Postal Tel. 
— American Airlines, Inc — Varney Air Transport, Inc. 

— Transcontinental Western Air, Inc. — Bowen Airlines, Inc. 
— Eastern Airlines, Div. No. Am. — National Airlines System 
Aviation, Inc. — Wedell-Williams Air Serv. Corp 
— Pennsylvania Airlines & Trans. Co 
ih Oe ae: Ce: ok: 1 18 


Carco InsurANCE: This shipment insured to the extent of the declared 
value in the Federal Insurance Co., under blanket policy No. FT42995 against 
all risks of physical loss or damage from any external cause whatsoever, 
except war risks. File all claims with Chubb & Sons, Megrs., 90 John St., 
New York, .N. Y.. Chorges Acct JNO). 4.56646 0500 Total Collect $ 

Notre:—The Company will not pay over $50.00, in case of damage or loss, 
for any shipment, unless a greater value is declared and charges for such 
greater value paid. Shipment described hereon received subject to the Tariff 
in effect on the date hereof, for transportation upon the terms and conditions 
printed on the back hereof, to which the shipper agrees, and as evidence 
thereof signs and accepts this recejpt. 

Signature for the Shipper. 

Shipment Originated by Employee’s Signature 

Collect—Hour Received ............ M. 


TERMS AND CONDITIONS 

1. The provisions of this receipt shall inure to the benefit of and be 
binding upon the Shipper, Consignee, Owner, the Company and all other 
persons in possession of this shipment, and shall apply to any reconsignment 
or return thereof. 

2. In consideration of the rate charged for carrying said shipment, 
which is dependent in part upon the value thereof and based upon an agreed 
valuation of not exceeding $50.00 for any shipment unless a greater is declared 
at the time of shipment, the Shipper agrees that: 

(a) The Company shall not be liable in any event for more than $50.00 
on account of such shipment unless a greater value is stated herein. 

(b) The value of the shipment is not greater than declared and that the 
liability of the Company shall in no event exceed such value. 





1. The blank headings for destination, address, rate, etc., are here omitted. 
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(c) The Company shall not be liable, in any event, for damage to or loss 
of the shipment, for a sum in excess of $25,000.00 unless special arrange- 
ments are made before delivery to the Company. 

(d) The Company shall not be liable for a sum in excess of the actual 
physical damage to the property shipped or loss (exclusive of profits, conse- 
quential or special damage or damages or loss due to delay in delivery) sus- 
tained by the Shipper, Owner and/or Consignee. 

(e) The term “shipment,” whenever used herein, shall be construed as 
meaning all merchandise, goods, articles and/or property in respect of which 
this contract and receipt shall have been issued; and that, if more than one 
package is delivered for shipment hereunder, liability for any package or 
packages damaged or lost shall be limited to that proportion of the actual or 
declared value of the shipment (whichever is lesser) which the actual value 
of such damaged or lost package bears to the aggregate value of the shipment. 

3. The Company shall not be liable for loss or damage, unless due to its 
negligence, and in no event for loss or damage due to difference in weight or 
quantity caused by shrinkage, leakage or evaporation, nor for loss of money, 
bullion, bonds, coupons, jewelry, precious stones, valuable papers or other 
matter of extraordinary value unless such articles are enumerated in the re- 
ceipt, nor for delay in transit or delay in delivery at destination. 

The Company shall not be liable in any event for loss or damage due 
to acts of God, public enemies, authority of law, quarantine, riots, strikes, 
hazards or dangers incident to a state of war or rebellion, any deviation 
from the usual routes flown over by the Company’s aircraft when necessary or 
expedient in the opinion of the Company or its agents; occurrences in ware- 
houses; the act or default of the Shipper, Owner or Consignee; the nature of 
the property or defect or inherent vice therein, improper or insufficient pack- 
ing, securing or addressing; delivery under instructions of shipper or con- 
signee at a place where there is no agent of the Company after shipment has 
been left at such place; latent defects in planes or loss, damage, or delay 
resulting from any other cause whatever beyord the Company’s control. 

5. The Company shall not be liable for packages containing fragile or 
perishable articles unless so marked and unless properly packed to withstand 
all risks and incidents of air transportation, take offs and landings. 

6. The Company’s rates include transportation from address of Shipper 
to address of Consignee only if both are within the established limits of 
cities listed in the Company’s tariff; additional charges shall be paid by the 
Shipper or Consignee for collection or delivery outside such limits. The 
Company shall not be liable on account of delivery of any shipment outside 
such limits, nor on account of reconsignment of any shipment to a point other 
than one of its scheduled stops. Shipments requiring transshipment must be 
marked with forwarding directions, and, in the absence of complete forward- 
ing directions the Company may transship as it deems proper at the risk of 
Shipper, Owner and/or Consignee. 

7. The Company may, in its absolute discretion, before shipment, or at 
any time during the carriage, at any point whatsoever, transport or transship 
said shipment in whole or in part by any other carrier or conveyance. The 
liability of the Company shall cease absolutely upon delivery of such shipment 
or such portion thereof to such carrier or conveyance or to a warehouseman 
or other bailee, and such shipment or such portion thereof shall thereafter 
be transported or transshipped at the risk of the Shipper, Consignee and/or 
Owner, unless the Company is negligent in its selection of or in its method 
of delivery to such other carrier, conveyance, warehouseman or other bailee. 

8. The Company assumes no liability for inability to deliver due to incor- 
rect or imperfect marking or other cause beyond its control. If, after thirty 
days’ notice to the Shipper, the Company is unable to make delivery, or 
charges for collect shipments remain unpaid, the Company may, at its option, 
return the property to the Shipper at his risk and at his expense, including 
incidental charges. The Company shall have a lien on the shipment for all 
express and other charges of whatever nature. If, on a sale of the shipment 
the proceeds fail to cover the sums due the Company, the Company shall be 
entitled to recover the difference from the Shipper, Owner and/or Consignee. 
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9. The Company will not accept for transportation any shipment con- 
sisting in whole or in part of acids, explosives, articles of an inflammable, 
combustible, hazardous, dangerous or noxious nature, or shipments prohibited 
by law. Whenever through misrepresentation, inadvertence or otherwise, any 
such shipment is delivered to the Company for transportation, the Shipper, 
Owner and Consignee shall be jointly and severally liable for any loss or 
damage to the Company or others caused by the same. Such shipments may 
be jettisoned or destroyed at any time by the Company, or its agents without 
liability. Extra charges and expenses, if any, in connection with the dis- 
charge, handling or other disposition of such shipments shall be borne by the 
Shipper, Owner and/or Consignee. 

10. As conditions precedent to recovery, claims must be made in writing 
to the Company within thirty days after delivery of the shipment, or, in case 
of failure to make delivery within forty-five days after date of shipment; 
and suits must be instituted within one year and one day after the date when 
notice in writing is given by the Company to the claimant that the claim has 
been disallowed in whole or in part. 

11. The provisions herein recited, including those limiting liability for 
shipments, apply to and include like limitations of liability of Postal Tele- 
graph-Cable Company in the pick-up, delivery and other services rendered 


by it. 
2. Railway Express Agency. 


RAILWAY EXPRESS AGENCY, INC. 


Air Express—UNiIFoRM Express ReEcEIPT—NON-NEGOTIABLE 
“AIRYX” is a code word meaning 
Ship by Air Express Division, Railway Express Company 
a a a ae ae 
Note—The Company will not pay over $50, in case of loss, or 50 cents 


per pound, actual weight, for any shipment in excess of 100 pounds, unless a 
greater value is declared and charges for such greater value paid. 


Received shipment described hereon, subject to the Classification and 
Tariffs in effect on the date hereof, value herein declared by Shipper to be 
that entered in space hereon reading “Declared Value,” which the Company 
agrees to carry upon the Terms and Conditions printed hereon, to which the 
Shipper agrees and as evidence thereof, accepts this receipt. 

_ ATTENTION oF SHIFPER—The terms and conditions of the air express re- 
ceipt under which this shipment is accepted are printed on the back hereof. 
For the Company 


UnirorM Express Recerpt—Non-NeEGOTIABLE—TERMS AND CONDITIONS 

1. The provisions of this receipt shall inure to the benefit of and be 
binding upon the consignor, the consignee, and all carriers handling this ship- 
ment and shall apply to any reconsignment or return thereof. 

2. In consideration of the rate charged for carrying said property, which 
is dependent upon the value thereof and is based upon an agreed valuation of 
not exceeding fifty dollars for any shipment of 100 pounds or less, and not 
exceeding fifty cents per pound, actual weight, for any shipment in excess of 
100 pounds, unless a greater value is declared at the time of shipment, the 
shipper agrees that the company shall not be liable in any event for more than 
fifty dollars for any shipment of 100 pounds or less, or for more than fifty 
cents per pound, actual weight, for any shipment weighing more than 100 
pounds, unless a greater value is stated herein. Unless a greater value is 
declared and stated herein the shipper agrees that the value of the shipment 
is as last above set out and that the liability of the company shall in no event 
exceed such value. 
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3. Unless caused by its own negligence or that of its agents, the company 
shall not be liable for— 

a. Difference in weight or quantity caused by shrinkage, leakage, or 

evaporation. 

b. The death, injury, or escape of live freight. 

c. Loss of money, bullion, bonds, coupons, jewelry, precious stones, valu- 
able papers, or other matter of extraordinary value, unless such 
articles are enumerated in the receipt. 

4. Unless caused in whole or in part by its own negligence or that of its 

agents, the company shall not be liable for loss, damage, or delay caused by— 

The act or default of the shipper or owner. 

The nature of the property, or defect or inherent vice therein. 

Improper or insufficient packing, securing, or addressing. 

The act of God, public enemies, authority of law, quarantine, riots, 

strikes, perils of air navigation, the hazards or dangers incident to a 

state of war, or occurrence in customs warehouse. 

The examination by or partial delivery to the consignee of C. O. D. 

shipments. 

Delivery under instructions of consignor or consignee at stations 

where there is no agent of the company after such shipments have 

been left at such stations. 

5. Packages containing fragile articles or articles consisting wholly or in 
part of glass must be so marked and be packed so as to insure safe trans- 
portation by express with ordinary care. 

6. When consigned to a place at which the express company has no 
office, shipments must be marked with the name of the express station at 
which delivery will be accepted or be marked with forwarding directions if to 
go beyond the express company’s line by a carrier other than an express 
company. If not so marked shipments will be refused. 

7. As conditions precedent to recovery claims must be made in writing 
to the originating or delivering carrier within nine months after delivery of 
the property or, in case of failure to make delivery then within nine months 
and fifteen days after date of shipment; and suits shall be instituted only 
within two years and one day after the date when notice in writing is given 
by the carrier to the claimant that the carrier has disallowed the claim or 
any part or parts thereof. 

8. If any C. O. D. is not paid within thirty days after notice of non- 
delivery has been mailed to the shippers the company may at its option return 
the property to the consignor. 

Free delivery will not be made at points where the company main- 
tains no delivery service, at points where delivery service is maintained free 
delivery will not be made at addresses beyond the established and published 
delivery limits. 


Special Additional Provisions as to Shipments Forwarded by Vessel 
from the United States to Places in Foreign Countries 


10. If the destination specified in this receipt is in a foreign country, the 
property covered hereby shall, as to transit over ocean routes and by their 
foreign connections to such destination, be subject to all the terms and con- 
ditions of the receipt or bills of iading of ocean carriers as accepted by the 
company for the shipment, and of foreign carriers participating in the trans- 
portation, and as to such transit is accepted for transportation and delivery 
subject to the acts, ladings, laws, regulations, and customs of oversea and 
foreign carriers, custodians, and governments, their employees and agents. 

11. The company shall not ‘be liable for any loss, damage, or delay to 
said shipments over ocean routes and their foreign connections, the destina- 
tion of which is in a foreign country, occurring outside the boundaries of the 
United States, which may be occasioned by any such acts, ladings, laws, 
regulations, or customs. Claims for loss, damage or delay must be made in 
Writing to the carrier at the port of export or to the carrier issuing this 
receipt within nine months after delivery of the property at said port or in 
case of failure to make such delivery, then within nine months and fifteen 
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days after date of shipment, and claims so made against said delivering or 
issuing carrier shall be deemed to have been made against any carrier which 
my be liable hereunder. Suits shall be instituted only within two years and 
one day after the date when notice in writing is given by the carrier to the 
claimant that the carrier has disallowed the claim or any part or parts thereof. 
Where claims are not so made, and/or suits are not instituted thereon in 
accordance with the foregoing provisions, the carrier shall not be liable. 

It is hereby agreed that the property destined to such foreign coun- 
tries, and assessable with foreign governmental or customs duties, taxes, or 
charges, may be stopped in transit at foreign ports, frontiers or depositories, 
and there held pending examination, assessments, and payments, and such 
duties and charges, when advanced by the company, shall become a lien on the 
property. 
Special Additional Provisions as to Air Service 

13. The Company will not accept for transportation in Air Service any 
single shipment the DECLARED value of which is more than $25,000 nor will it 
sieges in Air Service explosives, articles of an inflammable nature, acids or 

ve freight. 

14. Fragile articles liable to damage from shock will not be accepted in 
Air Service. 


D. Traveler’s Accident Insurance Policies 


[This type of policy is relevant to the general problem as 
showing what kind of accident insurance the passenger can obtain 
on his own account, irrespective of the carrier’s liability. No at- 
tempt is made here to assemble the clauses or riders in ordinary 
life policies permitting travel by air.7] 


“Coupon No. 1—$1.00 

Makes insurance good for Six Consecutive Hours from date and hour 

of issue.? 
This Insurance Does Not Cover any Person Under 18 
Nor Over 69 Years of Age 
THE TRAVELERS INSURANCE COMPANY 
HartTForD, CONNECTICUT 
This Policy Provides Indemnity for Loss of ‘Life, Limb or Time 

by Bodily Injuries to the Extent Herein Provided 
In consideration of the premium indicated on the coupon attached, Hereby 
Insures the person whose name is written upon the stub of this Ticket Policy 
in the possession of the Company bearing even number and date herewith 
against loss resulting from bodily injuries effected during the term of this 
insurance directly and independently of ali other causes through external, 
violent and accidental means, as specified in Parts A and B, subject to the 
conditions and limitations herein contained. 

Part A: If such injuries are sustained while the Insured is riding as a 
passenger in or on a public conveyance provided by a common carrier for 
passenger service and propelled by mechanical power including injuries sus- 
tained by the Insured through means as aforesaid while riding as a passenger 
in a licensed passenger airplane provided by an incorporated passenger carrier 
and while operated by a licensed pilot on a regular scheduled trip over an 
establishe d passenger route between de finitely established airports within the 
limits of the United States and Canada in North America south of the six- 
tieth degree of north latitude and not exceeding tert miles at sea from thle 





. On that subject see the elaborate article by Fred M. Glass, ‘‘Aeronautical 
Risk. i in Life Insurance Contracts” (J. Air Law, 1936, VII, 305). 
2. For $2 the policy would be in force , a 24-hour flight. 
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coastline of either country and result independently of all other causes within 
ninety days from the date of the accident (a) in death, the Company will pay 
$5,000 in lieu of any other indemnity to the executors, administrators or 
assigns of the Insured; or (b) in the loss of both hands or both feet by 
complete severance through or above the wrist or ankle joints, the Company 
will pay the Insured $5,000 in lieu of any other indemnity; or (c) in the loss 
of one hand or one foot by complete severance through or above the wrist or 
ankle joints, the Company will pay the Insured $2,500 in lieu of any other 
indemnity ; or (d) if such injuries so sustained do not result in a loss speci- 
fied in Clause a, b, or c, for the period commencing with the date of accident 
not exceeding 52 consecutive weeks during which the Insured shall be con- 
tinuously and wholly disabled by such injuries, independently of all other 
causes, from performing every duty pertaining to his business or occupation, 
the Company will pay $25.00 a week; or for the period not exceeding 26 con- 
secutive weeks commencing with the date of accident or immediately following 
total loss of time, during which the Insured shall be continuously and wholly 
disabled by such injury from performing one or more important daily duties 
pertaining to his occupation, the Company will pay $15.00 a week. In no case 
shall indemnity payable for both total and partial loss of time exceed fifty-two 
consecutive weeks. 

Part B: Three-fifths of the amounts specified will be paid if the injury 
causing the loss is sustained elsewhere than as specified in Part A, subject 
— to the conditions and limitations hereinbefore and hereinafter con- 
tained.” 

[Then follow 26 “Standard Provisions” common to all accident policies.] 


E. Carrier’s Liability Insurance Policies 


[Here are shown two policies issued by one syndicate, cover- 
ing in separate policies (a) injury to passengers and injury to 
persons and property on the ground, and (b) injury to baggage; 
then a policy issued by another syndicate covering injury to pas- 
sengers and injury to persons and property on the ground. (The 
latter liability is technically known in the trade as “‘public liability.” 
The contract covering baggage liability is made a part of a policy 
insuring the craft itself against natural perils, known technically 
as an “aircraft hull policy,” following maritime analogy.) ] 


1. Aero Insurance Underwriters’ Policy 
(1) Passenger Liability and “Public Liability.” 


Aircraft Liability Policy 
“This Policy is obtainable in any of the following Companies through 


AERO INSURANCE UNDERWRITERS 
Successors To 
BARBER & BALDWIN, INC. 
AVIATION UNDERWRITERS 
New York City 
Eagle Indemnity Co. London Guarantee & Accident Co., Ltd. 
Globe Indemnity Co. Phoenix Indemnity Co. 
Great American Indemnity Co. Royal Indemnity Co. 
(Hereinafter called the Company) 
Has issued this Policy subject to the Statements made by the Named 
Assured in Items 4 to 13 inclusive, which Statements are Statements of Fact 
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known to and warranted by the Named Assured to be true, and this Policy 
is issued by the Company relying upon the truth thereof. 


Section I—ScHEDULE oF STATEMENTS 


Term of Policy: From 

Standard Time at place policy is issued. 

Assured’s occupation or business is 

Assured’s insurable interest is that of 

The aircraft will only be used for the following uses: Operation of 
scheduled and non-scheduled passenger, mail and air express service, 
private pleasure flying and other flying necessary in the conduct of the 
Assured’s business. 

The aircraft described will usually be kept in hangar, located at.. 
The aircraft will be used only within the geographical limits of U. S. A. 
and into Canada within 100 miles of the International Border and into 
Mexico within 100 miles of the International Border. 

The aircraft does not contain any novel, experimental or untried features 
of design or material, except as follows: No exceptions but improve- 
ments and developments in engine and aircraft accessories, instruments, 
etc., may be installed with the approval of the Bureau of Air Commerce, 
Dept .of Commerce. 

The last complete overhaul of the aircraft was...... and of engine 

The following is the description of the aircraft covered by this policy: 
Landplane, seaplane, Flying Boat, Amphibian. 

Make and Type 

D. of C License No. 

When Built—Month—Year. Hours Flown. 

Seating Capacity Excluding Crew. 

Engine—H.P. and Make, Type, Identification No. or Marks, When Con- 
structed—Month—Year, Hours Run. 

Pilot (s) 

Name. Age. License—No., Date, Classification. 

Solo Hours—Total, Last 90 Days. 

No company or underwriter has at any time 

(a) Ever declined an application for insurance on behalf of Assured, or 
(b) Cancelled or refused to renew insurance, or 

(c) Ever declined an application in respect of the pilot, except as fol- 
MSW S hs seis vo wie ts veckseaisiavnsatclc pen toveie st ososena is oe oman ear ae Sates 


Section II—ScHEDULE oF COVERAGE 

This insurance applies to only such and so many of the Coverages named 
in the Schedule below as are indicated by specific premium in writing set 
opposite thereto. : 

1. Public Liability Excluding Passengers—Bodily Injuries, whether re- 
sulting fatally or otherwise to persons other than passengers. Liability to 
passengers while in, entering, or leaving the aircraft herein described is not 
covered under this Section. The Company’s liability for all claims out of 
Bodily Injuries, in respect of any one accident or disaster, shall not exceed 

subject to a limit of $ for all claims arising out of 
Bodily Injuries sustained by any one person. Premium Charge $ 

2. Passenger Liability—Bodily Injuries, whether resulting fatally or 
otherwise to passengers while in, entering, or leaving the aircraft herein 
described. The Company’s liability for all claims arising out of Bodily In- 
juries, in respect of any one accident or disaster, shall not exceed $ 
subject to a limit of $ for all claims arising out of Bodily Injuries 
sustained by any one person. Premium Charge $ 

3. Damage to Property of Others—The Company’s liability for damages 
in respect of any one accident or disaster involving damage to or destruction 
of property, including the resultant loss of use thereof, shall not in any event 
exceed $ Premium Charge $ Total Premium $ 
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This policy shall not be valid unless countersigned by a duly authorized 
agent of this Company, and approved by an Underwriter of Aero Insurance 
Underwriters, for the Company. 


Section III—AGREEMENTS 

Does Heresy AGREE with the named Assured, subject to the limitations 
and conditions herein contained, as respects accidents occurring, while this 
Policy is in force, by reason of the ownership or maintenance of any aircraft 
described in Statement 13 and the use thereof as stated in Section I hereof: 

1. Bodily Injuries. To pay, within the limits specified in the Schedule of 
Coverage, and only if specific premium charges are made and inserted in the 
Schedule of Coverage, the loss from the liability imposed by law upon the 
Assured for damages (including consequential damages) on account of bodily 
injuries, including death resulting at any time therefrom, suffered or alleged 
to have been suffered by any person or persons, as are provided for in the 
Schedule of Coverage, as a result of such accidents. 

2. Property Damage. To pay, within the limit specified in the Schedule 
of Coverage, and only if specific premium charges are made and inserted in 
the Schedule of Coverage, the loss from the liability imposed by law upon 
the Assured for damages on account of damage to or destruction of property, 
including the resultant loss of use thereof (excluding property of Assured, or 
in charge of Assured or any of his employees, or carried in or on any such 
aircraft), resulting from such accidents. 

3. Defense. To defend, in the name and on behalf of the Assured, any 
claim or suit against the Assured, even if groundless, to recover damages 
on account of bodily injuries and/or property damage covered hereby. 

4. Expense. To pay: (a) for the immediate surgical aid made neces- 
sary by such accidents; (b) all expenses incurred by the Company for in- 
vestigation, negotiation, and defense of claims and suits; (c) all premiums 
on attachment and/or appeal bonds, and all costs taxed against the Assured, 
in suits for damages on account of bodily injuries and/or property damage 
covered hereby; (d) all interest accruing on the full amount of any judg: 
ment in such suit, until the Company shall have delivered its check, to the 
judgment creditor or to his attorney of record, in payment of its liability 
under said Agreements. 

5. Insolvency or Bankruptcy of Assured. The insolvency or bankruptcy 
of Assured shall not release the Company from any payment otherwise due 
hereunder, and if, because of such insolvency or bankruptcy, an execution on 
a judgment against Assured is returned unsatisfied, the judgment creditor 
shall have a right of action against the Company to recover the amount of 
said judgment to the same extent that Assured would have had if he had 
paid the judgment. 

6. Death of Named Assured. Should the named Assured die while this 
Policy is in force, it shall thereupon cover his legal representatives, provided 
notice is given the Company in writing within thirty days of such death. 

Exclusions. This Policy does not cover any liability: (a) Imposed 
upon or assumed by the Assured under any Workmen’s Compensation Act, 
Plan or Law, or under any agreement, oral or written; (b) In respect or 
injuries sustained by employes of the Assured in the course of their employ- 
ment or pupils of the Assured in the course of their instruction while carried 
upon or operating or caring for aircraft herein described, or while engaged 
: the + oes course of the trade, business, profession or occupation of the 
Assured. 

Unless otherwise provided by agreement in writing added hereto this 
Policy does not cover any liability in respect of injuries or damage caused in 
whole or in part by the ownership, maintenance or use of any aircraft insured 
hereunder during or in consequence of: 

(i) War, invasion, insurrection, riot, civil war or commotion, mili- 

tary, naval or usurped power, or by order of any civil authority; or 

(ii) Running the engine(s) of the aircraft in the hangar or place of 

housing; or 

(iii) Any Regulation of the Federal Bureau of Air Commerce re- 





JOURNAL OF AIR LAW 


lating to the operation of aircraft being violated or the aircraft being 

used for any unlawful purpose provided that such violation or use is 

with the knowledge or consent of the Assured; or 

(iv) The use of the aircraft for purposes other than those specified 
in the Schedule of Statements or while the aircraft is being flown (other 
than taxiing by licensed employee mechanics) by any person other than 
the pilot(s) named or described in said Schedule or a pilot specifically 
approved by the Company by endorsement attached to this Policy; or 
while the license of any said pilot or mechanic operating the aircraft has 
been revoked suspended, changed, or has expired and not been renewed 
at the time of loss; or 

(v) Water-alighting aircraft flying in shore beyond five miles of 
water suitable for a landing or flying off-shore more than five miles from 
land, or land-alighting aircraft flying off shore more than five miles from 
land; or 

(vi) The aircraft described herein being rented or leased. 

(vii) The aircraft described herein being operated in any race or 
speed contest, or in an attempt at record breaking, or during or in con- 
sequence of acrobatic flying, i. e., any intentional maneuver not necessary 
for safe navigation; or 

(viii) The aircraft, while carrying a passenger(s) and covered 
under Section 2 (Passenger Liability) of the Schedule of Coverage, 
being in flight between one hour after sunset and one hour before sun- 
rise, unless during such flight the aircraft is equipped with such night fly- 
ing equipment as is prescribed by the Federal Bureau of Air Commerce to 
be carried by aircraft when carrying passengers for hire at night and 
unless such flights are between lighted airports and within fifty miles of a 
lighted airway. 

(ix) The transportation in the aircraft of material designed for 
explosive purposes. 

8. Additional Assured. The term “named Assured” shall mean only the 
Assured specified in Statement 1, but the term “Assured” shall include the 
named Assured and any other person while riding in, or an approved pilot 
while operating, such aircraft and any other person legally responsible for 
its operation, provided: (a) it is being used with the permission of the 
named Assured; (b) such other person is not covered by any valid and col- 
lectible insurance against a loss covered hereby; (c) the term “Assured” shall 
not be held to include any aircraft manufacturer or aircraft engine manufac- 
turer, or any aircraft repair or service station, or aircraft sales agency, or 
hangar keeper, or airport operator, flying school, or flying club, nor any em- 
ploye of the Assured with respect to any claim or action against said employe 
by another employe of the same Assured on account of an accident arising 
out of the operation or use of such aircraft; (d)If the business of the named 
Assured (insured as such) is that of an aircraft manufacturer or aircraft 
engine manufacturer or aircraft repair or service station or aircraft sales 
agency or hangar keeper or airport operator or flying school or flying club, 
then the term “Assured” shall only include officers, executives and employees 
of the named Assured or any agent or employe thereof. 


Section IV-—Conpitions 


A. Notices. The Assured shall forward to the Company or its author- 
ized agent: (1) written notice of every accident as soon as practicable; (2) 
prompt notice of every claim; (3) every summons and other process in suits 
as soon as served upon him. Notice given by or on behalf of the Assured 
to any authorized agent of the Company within the State in which this Policy 
covers, with particulars sufficient to identify the Assured, shall be deemed 
to be notice to the Company. The Assured shall cooperate with the Com- 
pany, except in a pecuniary way, in the defense of claims and suits and in 
prosecuting appeals. 

Settlements. The Company shall have the right to settle any claim 
or suit at its own cost, and the Assured shall not voluntarily assume any 
liability nor incur any expense (other than for said immediate surgical aid) 
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nor settle any such claim or suit, except at his own cost, without the written 
consent of the Company. 

C. Cancellation. This Policy or any one or more of the coverages pro- 
vided in the Schedule of Coverage or by endorsement hereto shall be can- 
celled at any time at request of the named Assured, in which case the Com- 
pany shall refund the excess of paid premium above the customary short 
rate premium for the expired term, subject to the prior surrender of this 
Policy by the named Assured if all the coverages provided have been can- 
celled. This Policy or any one or more of the coverages provided herein or 
by endorsement hereto may be cancelled at any time by this Company by 
giving to the named Assured a five (5) days’ written notice of cancellation 
with or without tender of the excess of paid premium above the pro rata 
premium for the expired term, which excess if not tendered shall be re- 
funded on demand. Notice of cancellation mailed to the address of the 
named Assured stated in the Policy shall be a sufficient notice. Where a 
special provision for cancellation and notice of such cancellation is required 
by statutory enactment, the requirements of the provision required by such 
statute shall be substituted in lieu of the foregoing provision. 

D. Other Insurance. If the Assured carry, in another company, insur- 
ance against a loss covered hereby, the Company shall not be liable for a 
larger proportion of the entire loss than the amount hereby insured bears to 
the total amount of valid and collectible insurance applicable thereto. If such 
other insurance is carried in the Company, the Company shall in no event be 
liable under more than one policy for a single accident, but the Assured shall 
have the right and opportunity to elect which policy shall cover. 

E. Definitions. The term “disaster,” wherever it appears in this Policy, 
or in any endorsement attached thereto, shall be held to mean a series of 
accidents arising from one and the same cause. The term “Passenger” 
wherever it appears in this Policy or in any endorsement attached hereto, 
shall be held to mean only a person or persons carried in any aircraft herein 
described, other than the pilot(s), co-pilot(s), or member of the crew of the 
said aircraft or pupils of the Assured in the course of their instruction. 

F. Alterations. No assignment of this Policy, and no waiver or change 
in any of its terms or conditions, shall be valid unless expressed in writing 
and signed by some official thereunto authorized by the Company, nor shall 
notice to, or knowledge of, any agent or any other person be held to effect 
a waiver or change in any part thereof. 

G. Subrogation. The rights of the Assured against other parties as 
respects any payment under this Policy shall, to the extent of such payment, 
be subrogated to the Company, and the Assured shall execute all papers 
required to secure to the Company such rights. 

H. Consideration. This Policy is issued in consideration of the payment 
of the premium and of the Statements in the Schedule of Statements en- 
dorsed hereon and hereby made a part hereof, which Statements the named 
Assured, by the acceptance of this Policy, warrants to be true. 

I. Statutory Provisions. Any applicable specific statutory provision of 
any State shall be deemed incorporated into this Policy and shall supersede 
any Agreement or Condition of this Policy inconsistent therewith. 

In Witness Wuereor, the Company has executed and attested these 
presents; but this Policy shall not be valid unless countersigned by a duly 
authorized agent of the Company, and approved by an Underwriter of 
Aero Insurance Underwriters, for the Company.” 


[Riper to No. (1)] 
“GREAT AMERICAN INDEMNITY COMPANY 


“Assured—CHICAGO AND SOUTHERN AIR LINES, INc. 

_ This endorsement, attached to and made of part of Aircraft Hull or 
Aircraft Liability Policy No. .......... issued by Great American Indemnity 
Company shall take effect on the ay oO ¢ APs. 

Nothing herein contained shall be held to vary, waive, alter or extend 
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any of the terms, conditions and/or warranties of the above mentioned policy, 
other than as hereinunder stated. 

This endorsement shall not be valid unless approved by an underwriter 
of AERo INSURANCE UNDERWRITERS, for the Company. 

It Is HerEBy UNDERSTOOD AND AGREED THAT: 
1. Mechanics Authorized to Start and Run Engines: 

Any licensed or unlicensed mechanics in the regular employ of the As- 
sured also aircraft motor service engineers and Department of Commerce 
inspectors and others authorized by the Operations Manager or those desig- 
nated by him to act in his absence are hereby authorized to start and run 
engines installed in the aircraft insured hereunder while the aircraft are 
stationary, for the purpose of testing and running the engines or engine 
instruments without prejudice to this insurance. 

2. Mechanics Authorized to Taxi Aircraft: 

Any licensed or unlicensed mechanics in the regular employ of the As- 
sured who have had previous experience in taxiing aircraft of similar type 
and are competent in the opinion of the Assured’s Local Operations Manager 
to taxi such aircraft and have been authorized by him to operate aircraft for 
necessary taxiing from hangar or hangars to the starting line or vice versa, 
also aircraft motor service engineers and Department of Commerce inspectors 
and others authorized by the Operations Manager or those designated by 
him to act in his absence are permitted to so taxi the aircraft insured 
hereunder without prejudice to this insurance. 

3. Welding on Insured Aircraft in Hangar: 

The coverage provided by the within policy shall not be invalidated by 
reason of welding being done on the insured aircraft while such aircraft are 
contained in their hangar or place of housing. 

4. Coverage Applying to Additional Aircraft: 

The coverage provided by the within policy shall apply to any fully 
licensed aircraft purchased by the Assured, such coverage to attach auto- 
matically as of the date and time delivery of such aircraft is accepted by 
the Assured subject to the Assured dispatching immediate notice by mail 
of such attachment of risk to Aero Insurance Underwriters, 156 William 
Street, New York City, and furnishing full particulars regarding such aircraft 
to Aero Insurance Underwriters within a reasonable length of time after the 
insurance applying to the aircraft shall have attached. It Is FurtHER UNDER- 
STOOD AND AGREED that the limits of indemnity applicable to such aircraft shall 
be the same as those applying to aircraft already insured under the within 
policy with a maximum Passenger Liability limit of $ any one aircraft. 
5. Pilots Permitted to Pilot the Insured Aircraft: 

The insured aircraft may be flown by any Pilot holding a Transport 
Pilot’s license in good standing who has had not less than 500 hours flying 
experience and who has been approved for flying the said aircraft by the 
Assured’s Operations Manager, subject to such pilot holding a rating per- 
mitting him to fly passengers for hire in the type of aircraft he is to fly under 
this Policy and subject to such Pilot having a S.A.T. Rating in good standing 
if he is to fly the insured aircraft on scheduled airline flights. Co-pilots are 
permitted to fly the insured aircraft so long as a transport licensed pilot with 
a S.A.T. Rating in good standing is in charge of the aircraft. 

6. Extension of Passenger Liability Coverage: 

(a) In the event of a cancelled or interrupted flight or of a forced 
landing of any aircraft insured hereunder and the procurement by the As- 
sured of transportation for passengers who may have been travelling or were 
about to travel in the said aircraft from or to the scene of the cancelled or 
interrupted flight or forced landing, Section 2 (Passenger Liability) of the 
Schedule of Coverage of the within policy shall be extended to apply in 
respect to the said passengers during such transportation. 

(b) Section 2 (Passenger Liability) of the Schedule of Coverage of 
the within Policy is extended to include the interests of any operator of a 
passenger air line with which the Assured may have an inter-line agreement, 
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and/or the interests of any and all railroads, steamship lines or ticket agencies 
which act as agents for the Assured in selling passenger transportation over 
the air line of the Assured and interconnecting air lines. 

(c) The term ‘Passenger’ wherever it appears in this policy or in any 
endorsement attached hereto, shall be held to include pilots, co-pilots and/or 
members of the crew of an aircraft insured hereunder when such pilots, 
co-pilots and/or members of the crew are not in the employ of the Assured, 
and also any employees of the Assured including pilots, co-pilots and/or 
members of the crew of an aircraft insured hereunder, if at the time of an 
accident involving bodily injuries or death to such employee, such bodily 
injuries and/or death did not arise out of or in the course of the employment 
of such employees with the Assured. 

7. Extending Passenger Liability to Cover Night Flying: 

The words ‘and unless such flights are between lighted airports and 
within fifty miles of a lighted airway’ are hereby deleted and in place thereof 
are substituted the following words: 

‘and unless the Assured routes all flights of aircraft insured 
under the within Policy occurring subsequent to one hour 
after sunset and prior to one hour before sunrise over regu- 
larly lighted airways and/or regularly lighted airports. It Is 
FurTHER UNDERSTOOD AND AGREED that if by reason of in- 
clement weather developing during the course of a scheduled 
flight originally routed via a lighted Airway to a lighted 
Airport it becomes necessary to alter the route of the said 
flight over an unlighted Airway to an unlighted Airport in 
order to effect a safe landing, such deviation from the lighted 
route to the unlighted Airport shall not invalidate the cover- 
age provided by this Policy.’ 
8. Transportation of Explosives: 

With respect to subsection (ix) of Condition No. 7 of the General Con- 
ditions of this Policy, the coverage provided hereunder shall not be invalidated 
by reason of the transportation of explosives consisting of signaling devices, 
side arms and sporting rifles and necessary ammunition therefor nor ex~ 
plosives forwarded by mail with the approval of the Post Office Department 
and Bureau of Air Commerce. It Is FurtHER UNDERSTOOD AND AGREED that 
the coverage provided hereunder shall not be invalidated because of materials 
designed for explosive purposes being transported in the insured aircraft 
without the knowledge and consent of the Assured. 

9. Limits of Liability Applying to Each Aircraft: 

The limits of liability as stated in the Schedule of Coverage of the 

within policy are effective in respect to each aircraft insured thereunder.” 


(2) Property Liability. 
ArrcraFt Hutt Poricy 
This Policy ts obtainable in any of the following Companies through 


AERO INSURANCE UNDERWRITERS 
Successors To 
BARBER & BALDWIN, Inc. 
Aviation Underwriters 
New York City 


American Alliance Insurance Co. Federal Union Insurance Co. 
American & Foreign Insurance Co. Great American Insurance Co. 

Amer. Natl. Fire Ins. Co. Homeland Insurance Co. 

British & Foreign Marine Ins. Co., Ltd. Imperial Assurance Co. 

Capital Fire Insurance Co. Liverpool & ‘London & Globe Insur- 
Columbia Insur. Company ance Co., Ltd. 

Commonwealth Insurance Co. London & Scottish Assur. Corp. 
County Fire Insurance Company Massachusetts Fire & Marine Ins. Co. 
Detroit Fire & Marine Insurance Co. Mercantile Insurance Co. 
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Newark Fire Insurance Coinpany Queen Insurance Co. 

North British & Mercantile Insurance Rochester American Ins. Co. 
Go, Ltd. Royal Insurance Co., Ltd. 

North Carolina Home Insur. Co. Star Insurance Co. 

Northern Assurance Co., Ltd. Union Mar. & Genl. Ins. Co., Ltd. 

Pennsylvania Fire Insurance Co. United Firemen’s Insur. Co. 


Phoenix Assurance Co., Ltd. 


SCHEDULE OF COVERAGE 
This Policy is issued by the Company subject to the Statement made by 


Assured in Items 5 to 14 inclusive which statements are statements of 
fact known to and warranted by the Assured to be true. 

lA Ver Pole Co) tae cich bit ol0 (pee eC nO Mr eM IE ATI OC eT Cee OC OLOAT 

CCCP AOR Oh Bote Coc el 6 ee a re EPP e ey Braet Re APE AP CREO ROT ITC 

Term of Policy: Prom... 19)... NOON. TL Oess.d cosets 19.. noon, 


Standard Time at place policy is issued. 

This insurance is against only such and so many of the Perils named 
in the Schedule below as are indicated by specific premium in writing 
set opposite thereto. The limit of this Company’s liability against each 
of such Perils shall be as stated in the General Conditions of this policy, 
not exceeding, however, the Amount of Insurance stated in said Schedule, 
subject to the deduction of the amount specified (if any) from each 
claim. 

Amount of Amount Net 
PERILS Insurance Deductible Rates Premiums 
1. Fire, under all circumstances, 

excluding Fire following 

Crash, as defined in Defini- 

tion A, and Transportation, 

as defined in Definition C. $ $ 
2. Fire, while not in flight, as de- 

fined in Definition B, and 

Transportation, as defined 


in Definition C. $ $ 
3. Crash, as defined in Defini- 
tion D. $ $ $ 


4. Tornado, Cyclone and Wind- 
storm, as defined in Def- 
inition E. 

5. Land Damage, as defined in 
Definition F. 

6. Mooring, as defined in Def- 


inition G. $ $ 
7. Theft, Robbery and Pilfer- 
age, as defined in Defini- 
tion H. $ $25.00 


Total Premium $........ 


SCHEDULE OF STATEMENTS 


ANSSNEER'SiOCCUN AION jOR BUSINESS 11S 5:66:02 :6.5:6. 00. 616;4- orslave ciclo scereaid cle tmie cusimieres 
ASSUFeO'SUinstirable dntenest 1S sthatsOf <5 60:6 <0 o1s-o-ceisrelocn ciora-siniers iin eausiioas 
The aircraft will only be used for the following uses: Operation of 
scheduled and non-scheduled passenger mail and air express service, priv- 
ate pleasure flying and other flying necessary in the conduct of the 
Assured’s business. 

The aircraft described will usually be kept in................000- hangar, 
Te) 1 EE aR RO a nee RNY UNC SSeS Ae fry oe re ETE ie ene eae Sey SACI Ny NOE 
The aircraft will be used only within the geographical limits of U. S. A. 
and into Canada within 100 miles of the International Border and into 
Mexico within 100 miles of the International Border. 
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10. The aircraft does not contain any novel, experimental or untried features 
of design or material, except as follows: No exceptions but improve- 
ments and developments in engine and aircraft accessories, instruments, 
etc., may be installed with the approval of the Bureau of Air Commerce, 
Department of Commerce. 





11. The last complete overhaul of the aircraft was...... and of engine...... 

12. The following is the description of the aircraft covered by this policy: 
Landplane...... Seaplane...... Flying Boat...... Amphibian...... 
Make: anh By Qe ooieic:co:c 06.0 ecreiereee BD ak ©. Bicense: Nets: 36 sce cca cece: 
When Built—Mo............ Meat... dsctusess Hours Flown. «<<. <0. 
Seating Capacity Excluding Crew........ Date: Purchased... c.csccccccce 
Pree Pade We. cor cesecscesies Purchased New or Uses cc. <5 cs ccsecwnsss P 
Present Estimated Value With Engines $................ 

ENGINE(S) 

be PS ands Makes ..0..2/000s0 L117 ee Engine Number........... 
When Built—Mo............ MEANS soso cco Total Hours Run..........5 
Hours Run Since Overhaul.......... Date Purchase @s <<. ccccc0sceseses 
BIC Pade Ge. os.ocrccca a owensres Purchased New ar Used. o. cicccs.ccccnsvsicene 
Present Estimated Value $.............0.. 

13. PILOT(S) 
IN ERARY Soo ang ar ekasev BOLAUA at ata aca os a lotareasvarnvelensl eae Aa Rarer PRBS ica croisrncets 
Bicense. Nv soccssesccsees oe Date ccan snine was ClASSHEARIONS 5 0:4:4)s:c)0105:</01 0:8 
Solo Hotirs—Totall.....c:.cccccccccnesee Bast Or DAG Sec oasis ncsie caserwiaerneie 


14. No company or underwriters has at any time 

(a) Ever declined an application for insurance on behalf of Assured, or 

(b) Cancelled or refused to renew insurance, or 

(c) Ever declined an application in respect of the pilot, except as 

MOOS 2 asccrererwinais cree cig aleve cre eae ree Semae weir kainate miles rr eeT SS 4 

This Policy shall not be valid unless countersigned by a duly authorized 
agent of the Company, and approved by an Underwriter of Aero Insurance 
Underwriters for the Company. 

(herein called this Company) 

In Consideration of the Premium stipulated in the Schedules of Coverage 
and Statements hereto attached and hereby made a part of this Contract does 
Insure the Assured named herein, for the term herein specified, to an amount 
not exceeding the limits of liability herein specified, against direct loss or 
damage from the perils specifically insured against herein to the aircraft 
herein described including the engines, navigational instruments and equipment 
usually and ordinarily attached thereto or carried thereon in its usual and 
customary use. 


DEFINITION OF PERILS 


A Fire, under all circumstances excluding Fire following Crash: 

Fire, lightning, self-ignition or explosion under all circumstances exclud- 
ing fire or explosion the result of Crash as herein defined. 
B Fire, while not in flight: 

Fire, lightning, self-ignition, or explosion while the aircraft is in flight. 
C Transportation: 

The stranding, sinking, burning, collision or derailment of any conveyance 
in or upon which the aircraft, when properly dismantled and prepared tor 
shipment, is being transported on land or water, within the geographical limits 
specified in this policy, including general average and salvage charges for 
which the Assured is legally liable. 

D Crash: 

Damage to the aircraft during flight due to collision with the ground, 
water or other object including damage by fire or explosion caused by such 
collision and including damage due to stranding or sinking or water damage 
arising from flight. If the aircraft takes off and is missing and not reported 
for sixty days it shall be deemed to have been lost due to a peril covered by 
this coverage. 
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E Tornado, Cyclone and Windstorm: 

Damage to the aircraft by Tornado, Cyclone or Windstorm except while 
the aircraft is in flight or is taxiing subsequent to flight until it reaches a 
terminal or parking place. 

F Land Damage: 

Damage to the aircraft while on land, but not in flight or taxiing subse- 
quent to flight until it reaches a terminal or parking place, caused by hail 
or by being struck by or colliding with another aircraft, vehicle or object 
(excluding any aircraft vehicle or moving object owned or operated by the 
Assured or any of his employees) but excluding damage caused by any other 
peril described in this policy. 

G Mooring: 

Damage to water-alighting aircraft while not in flight or being taxiied 
subsequent to flight until it reaches a terminal or mooring place, caused by 
windstorm, hail, stranding or sinking or by being struck by or colliding with 
another aircraft, vehicle or object (excluding any aircraft, vehicle or moving 
object owned or operated by the Assured or any of his employees). 


H_ Theft, Robbery and Pilferage: 

Theft, Robbery and Pilferage, including damage done to aircraft by 
thieves, except by any person or persons in the Assured’s household or in 
the Assured’s service or employment, whether the theft, robbery or pilferage 
occurs during the hours of such service or employment or not, and excepting 
by any person, or agent thereof, or by the agent of any firm or corporation 
to which person, firm or corporation the Assured, or any one acting unde 
express or implied authority of the Assured, voluntarily parts with title 
and/or custody and/or possession whether or not induced so to do by any 
fraudulent scheme, trick, device or false pretense. 

Explanatory Definitions: 

For the purpose of this policy the following terms shall be held to mean: 

“Flight”—The period from the time the aircraft moves forward in taking 
off or attempting to take off for the actual air transit, while in the air and 
until the aircraft completes its run after contact with the earth or water. 

“Taxiing’—While the aircraft is moving under its own power, but not in 
flight or attempting to take off for air transit. 


WARRANTED BY THE ASSURED 

The Assured warrants that facts stated in the attached Schedule of 
Statements are known to the Assured and are true, and that the property 
insured will be put to the uses set out in said Schedule, and no other, and 
that such property will be usually kept in the place described in said Schedule, 
and that all Conditions and Agreements contained in said Schedule will be 
kept and performed; and this Policy is issued relying upon the truth of each 
and all Statements if Facts, and upon the performance of all Warranties, 
Conditions and Agreements required to be kept or performed. 


Co-INSURANCE CLAUSE 
In the event of loss, this Company shall be liable for no greater propor- 
tion thereof than the amount hereby insured bears to the actual cash value of 
the property described herein at the time the insurance is effected, nor for 
more than the proportion which this policy bears to the total insurance 
thereon. 
If this policy be divided into two or more items, the foregoing shall apply 
to each item separately. 
GENERAL ConpDITIONS 
1. Notice of Alteration in Risk. Notice shall be given to this Company 
of any material alteration or circumstance that may take place in the nature 
of the risk, and, until it has been so advised and shall have expressly agreed 
in writing to accept liability for such a alteration or circumstance, the Com- 
pany shall not be liable in respect of any loss or damage due altogether or in 
part to any such alteration or circumstance. 
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2. Exclusions. Unless otherwise provided by agreement in writing added 
hereto, this Company shall not be liable for loss or damage: 

(a) To robes, wearing apparel or personal effects; or extra engines 
and/or equipment not on the aircraft, unless specifically named here- 
on in writing; or 

(b) Caused directly or indirectly by invasion, insurrection, strike, riot, 
civil war or commotion, military, naval or usurped power, or by 
order of any civil authority or caused intentionally by the Assured 
or his agent; or 

(c) Resulting from running the engine(s) of the aircraft in the hangar 
or place of housing; or while the aircraft is being fueled in any 
hangar or housing, or as a result of the fueling of any aircraft in 
any hangar or housing leased or controlled by the Assured. 
Occurring while any regulation of the Federal Bureau of Air Com- 
merce relating to the operation of aircraft is not complied with or 
while the aircraft is being used for any unlawful purpose if such 
violation or use is with the knowledge or consent of the Assured; or 
Occurring during the use of the aircraft for purposes other than 
those specified in the attached Schedule of Statements or while the 
aircraft is being flown or driven (other than taxiing by licensed 
employee mechanics) by any person other than the pilot(s) named or 
described in said Schedule or a pilot specifically approved by the 
Company by endorsement attached to this Policy; or while the 
license of any said pilot or mechanic has been revoked, suspended, 
changed, or has expired and not been renewed at the time of loss; or 
While the aircraft is left unattended in the open, unless the result 
of misadventure or unavoidable cause (reasonable and customary 
parking is permitted) ; or 
While the aircraft is being rented or leased. 
if the aircraft is insured against Peril No. 3 (Crash): 

(i) While a water-alighting aircraft is flying in shore more than 
five miles from water suitable for a landing or while flying 
off shore more than five miles from land, or while a land- 
alighting aircraft is flying off shore more than five miles from 
land; or 
While the aircraft is operated in any race or speed contest, or 
attempt at record breaking, or during or in consequence of 
acrobatic flying, i. e., any intentional maneuver not necessary 
for safe navigation; or 
While the aircraft is flying between one hour after sunset 
and one hour before sunrise unless during such flight the air- 
craft is equipped with such night flying equipment as is pre- 
scribed by the Federal Bureau of Air Commerce to be car- 
ried by aircraft when carrying passengers for hire at night, 
and unless such flight is made only between lighted airports 
and within fifty miles of a lighted airway. 

(iv) While material designed for explosive purposes is being trans- 
ported in the aircraft. 

3. Limitation of Liability and Method of Determining Same. This Com- 
pany’s liability for loss or damage to the aircraft described herein shall not 
in any event exceed the actual cash value thereof at the time any loss -or 
damage occurs nor what it would then cost to repair or replace the aircraft 
or parts thereof with other of like kind and quality, nor shall it exceed 

(a) In the case of total loss, the amount of insurance on any aircraft the 
subject of a claim less depreciation at the rate of 25% per annum, 
or pro rata thereof from the date on which the insurance of the 
aircraft attached; or 

(b) In the case of partial loss, when repairs are made by the Assured, 
the actual cost of any parts necessary to effect repairs or replace- 
ments plus the actual cost to the Assured of labor plus 50%, without 
any further allowance for overhead or overtime. If the repairs are 
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made by other than the Assured the liability of this Company shall 
not exceed the actual cost as evidenced by bills rendered to the 
Assured less any discounts granted to the Assured. The liability of 
this Company for the cost of transporting new or damaged parts 
or transporting the damaged aircraft to the place of repair shall be 
limited to the least expensive method of reasonable transportation. 
In no event shall the liability of this Company for partial loss ex- 
ceed the amount for which this Company would be liable if the 
aircraft were a total loss. 

From each and every loss so determined shall be deducted the 
amount specified in this Policy as the deductible applicable to such 
loss. 

4. Automatic Reinstatement. Upon the occurrence of any loss hereunder 
the amount of insurance on the aircraft the subject of the loss shall be re- 
duced by the amount of such loss until repairs have been completed when, 
upon payment of additional pro rata premium, the amount of insurance shall 
again attach as originally written. 

5. Appraisal. In case the Assured and this Company shall fail to agree 
as to the amount of loss or damage, each shall, on the written demand of 
either, select a competent and disinterested appraiser. The appraisers shall 
first select a competent and disinterested umpire; and failing for fifteen days 
to agree upon such umpire then, on request of the Assured or this Company, 
such umpire shall be selected by a judge of a court of record in the state 
in which the property insured is located. The appraisers shall then appraise 
the loss and damage stating separately sound value and loss or damage to 
each item; and failing to agree, shall submit their differences only, to the 
umpire. An award in writing, so itemized, of any two when filed with 
this Company shall determine the amount of sound value and loss or damage. 
Each appraiser shall be paid by the party selecting him and the expenses of 
appraisal and umpire shall be paid by the parties equally. 

6. Company’s Options. Abandonment. It shall be optional with this 
Company to take all or any part of the property at the agreed or appraised 
value, and also to repair, rebuild or replace the property lost or damaged 
with other of like kind and quality within a reasonable time on giving notice 
of its intention so to do, within 30 days after the receipt of the proof of loss 
herein required; but there can be no abandonment to this Company of any 
property. Where theft is insured against, this Company shall have the right 
to return a stolen aircraft or its equipment with compensation for physical 
damage, at any time before actual payment hereunder. 

7. Other Insurance. If the Assured carries other Insurance against loss 
covered by this Policy, the Company shall not be liable for a larger proportion 
of the entire loss than the amount hereby insured bears to the total amount 
of the Assured’s valid and collectible Insurance. 

8. Cancellation of Policy. This policy skall be cancelled at any time 
at the request of the Assured, in which case this Company shall, upon demand 
and surrender of this policy, refund the excess of paid premium above the 
customary short rates for the expired time. This policy may be cancelled 
at any time by this Company by giving to the Assured a five days’ written 
notice of cancellation with or without tender of the excess of paid premium 
above the pro rata premium for the expired time, which excess, if not ten- 
dered, shall be refunded on demand. Notice of cancellation shall state that 
said excess premium (if not tendered) will be refunded on demand. This 
Company shall not be liable for any return premium in respect to an aircraft 
on which a loss, adjustable hereunder on a total loss basis, has occurred. 

9. Loss for Which Bailee For Hire Is Liable. This Company shall not 
be liable for loss or damage to the aircraft described herein while in the 
possession of a carrier and/or bailee for hire under a contract, stipulation or 
assignment whereby the benefit of this insurance is sought to be made avail- 
able to such carrier and/or bailee. Where loss or damage occurs for which 
a carrier and/or bailee may be liable and which would otherwise be covered 





FORMS OF AIR CONTRACTS 411 


hereunder, this Company will advance to the Assured by way of loan the 
money equivalent of such loss or damage, which loan shall in no circumstances 
affect the question of this Company’s liability hereunder and shall be repaid 
to the extent of the net amount collected by or for account of the Assured 
from the carrier and/or bailee after deducting cost and expense of collection. 

Misrepresentation and Fraud. This entire Policy shall be void if 
the Assured has concealed or misrepresented any material fact or circum- 
stance concerning this insurance or the subject thereof; or in case of any 
fraud, attempted fraud, or false swearing by the Assured touching any matter 
relating to this insurance or the subject thereof, whether before or after a 
loss. 

11. Lien or Encumbrance. Unless otherwise provided by agreement in 
writing added hereto, this Company shall not be liable for loss or damage 
to any property insured hereunder while subject to any lien, mortgage or 
other encumbrance. 

12. Title and Ownership. This entire policy shall be void, unless other- 
wise provided by agreement in writing added hereto, if the interest of the 
Assured in the subject of this insurance be or become other than unconditional 
and sole lawful ownership. 

13. Protection of Salvage. In the event of any loss or damage, whether 
insured against hereunder or not, the Assured shall protect the property 
from other or further loss or damage, and any such other or further loss or 
damage due directly or indirectly to the Assured’s failure to protect shall not 
be recoverable under this Policy. Any such act of the Assured or this Com- 
pany or its agents in recovering, saving and preserving the property described 
herein, shall be considered as done for the benefit of all concerned and with- 
out prejudice to the rights of either party, and where the loss or damage 
suffered constitutes a claim under this Policy, then all reasonable expenses 
thus incurred shall also constitute a claim under this Policy, provided, how- 
ever, that this Company shall not be responsible for the payment of reward 
offered for the recovery of the insured property unless authorized by this 
Company. 

14. Notice of Loss. In the event of loss or damage covered hereby, 
notice thereof shall be given to this Company by telegram as soon as possible 
after it has come to the knowledge of the Assured. Such telegram shall 
identify the aircraft in question by its license number, name or mark, and 
shall briefly state the estimated extent of the loss or damage, and the Assured 
shall forward within forty-eight hours thereafter full particulars in writing 
of the loss or damage. Where such a limitation for the giving of notice of 
loss is prohibited by the laws of the State wherein this policy is issued, then 
in that event such notice shall be given by the Assured within the shortest 
period permitted and in the manner required under the laws of such State. 
In the event of Theft, Robbery or Pilferage, the Assured shall also give 
immediate notice thereof to the Police. 

15. Assistance and Cooperation of the Assured. In the event of loss or 
damage and whenever requested by this Company the Assured shall assist in 
the recovery of property insured hereunder either by means of replevin pro- 
ceedings or otherwise, in effecting settlement, securing evidence, obtaining the 
attendance of witnesses and prosecuting suits to such an extent and in such a 
manner as is deemed desirable by this Company, and this Company shall 
reimburse the Assured for any expense incurred at its request. 

16. Proof of Loss. Within sixty (60) days after loss or damage, unless 
such time is extended in writing by this Company, the Assured shall render 
a statement to this Company signed and sworn to by the Assured, stating the 
place, time and cause of the loss or damage, the interest of the Assured and 
of all others in the property, the sound value thereof and the amount of loss 
or damage thereto, all encumbrances thereon, and all other insurance, whetlier 
valid and/or collectible or not, covering said property; and the Assured, as 
often as required, shall exhibit to any person designated by this Company 
all that remains of the property insured and submit to examinations under 
oath by any person named by this Company, and subscribe the same; and as 
often as required, shall produce for examination all books of account, bills, 
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invoices, and other vouchers, or certified copies thereof if originals be lost, 
at such reasonable place as may be designated by this Company or its repre- 
sentative, and shall permit extracts and copies thereof to be made. 

Claims to be Supported by Log-Books. All claims must be supported 
by log-books, one each for pilot, airplane and engine, kept in order as required 
by the Federal Bureau of Air Commerce. 

17. Payment of Loss. This Company shall not be held to have waived 
any provision or condition of this Policy or any forfeiture thereof by any 
requirement, act, or proceeding on its part relating to the appraisal, or to any 
examination herein provided for; and the loss shall in no event become pay- 
able until sixty (60) days after the notice, ascertainment, estimate and 
verified proof of loss herein required have been received by this Company, 
and if appraisal is demanded, then, not until sixty (60) days after an award 
has been made by the appraisers. The amount payable shall be subject to de- 
duction of all unpaid insurance premiums due from the Assured to this 
Company. 

18. Subrogation. This Company may require from the Assured an as- 
signment of all right of recovery against any party for loss or damage to the 
extent that payment therefor is made by this Company. 

19. Suit Against Company. No suit or action on this Policy or for the 
recovery of any claim hereunder shall be sustainable in any court of law 
or equity unless the Assured shall have fully complied with all the foregoing 
requirements, nor unless commenced within twelve (12) months next after 
the happening of the loss; provided that where such limitation of time is 
prohibited by the laws of the State wherein this Policy is issued, then and 
in that event no suit or action under this Policy shall be sustainable unless 
or within the shortest limitation permitted under the laws of such 
»tate. 

Any and all provisions of this Policy which are in conflict with the 
statutes of the State wherein this Policy is issued are understood, declared, 
and acknowledged by this Company to be amended to conform to such 
statutes. 

This policy is made and accepted subject to the provisions, exclusions, 
conditions and warranties set forth herein or endorsed hereon, and upon 
acceptance of this policy the Assured agrees that its terms embody all agree- 
ments then existing between himself and this Company or any of its agents 
relating to the insurance described herein, and no officer, agent or other 
representative of this Company shall have power to waive any of the terms of 
this policy unless such waiver be written upon or attached hereto; nor shall 
any privilege or permission affecting the insurance under this policy exist or 
be claimed by the Assured unless so written or attached. 

No person shall be deemed an agent of this Company unless specifically 
authorized in writing by the Company. 

PROVISIONS REQUIRED BY LAW TO BE STATED IN THIS 
POLICY—This policy is in a stock corporation. 

IN WITNESS WHEREOF, this Company has executed and attested 
these presents; but this policy shall not be valid unless it is countersigned by 
a duly authorized agent of this Company, and approved by an Underwriter of 
Aero Insurance Underwriters for this Company. 


[Riper to No. (2)] 
“GREAT AMERICAN INSURANCE COMPANY 


“Assured—CHICAGO AND SOUTHERN AIR LINES, INc. 

This endorsement, attached to and made a part of Aircraft Hull or 
Aircraft Liability Policy, No. GA-30603, issued by Great American Insurance 
Company, shall take effect on the day of | ee 

Nothing herein contained shall be held to vary, waive, alter or extend 
any of the terms, conditions and/or warranties of the above mentioned 
policy, other than as hereinunder stated. 
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This endorsement shall not be valid unless approved by an underwriter 
of Aero INSURANCE UNDERWRITERS, for the Company. 


Notwithstanding anything to the contrary herein contained it is hereby 
understood and agreed that: 


1. In consideration of an Additional Premium to be determined as here- 
inafter provided, the coverage provided by this Policy shall, upon application 
for insurance by passengers on airlines operated by the Insured and accep- 
tance of such applications by the Insured or the Insured’s Agent, apply on 
personal effects such as are usually carried by tourists and travelers, and 
belonging to or in charge of such passengers. This insurance shall cover 
against all risks of loss or damage except as may be hereinafter excluded 
and shall cover property of every description of the foregoing nature, but 
in no event shall coverage hereunder attach with respect to accounts, bills, 
currency, deeds, evidences of debt, letters of credit, passports, documents, 
money, notes, securities and/or railroad or other tickets nor any property 
specifically or otherwise insured. No coverage shall attach hereunder unless 
the Insured or a duly authorized agent of the Insured shall have specifically 
agreed to have effected insurance under this policy for the account of a 
passenger nor unless a written record of such transaction shall have been 
made by the Insured or the Insured’s agent at the time of such transaction. 
Any certification of insurance form used by the Insured or the Insured’s 
Agent in evidencing to any passenger coverage granted under this policy shall 
be subject to the approval of Aero Insurance Underwriters. 


2. This policy shall also extend to indemnify the Insured named in 
this policy for liability imposed on them by law as a common carrier and/or 
bailee with respect to property of the nature described under Clause 1 of this 
Endorsement carried by passengers of the Insured and transported in the 
{nsured’s aircraft or other conveyance provided by the Insured. Coverage 
hereunder shall apply with respect to the liability of the Insured as herein- 
before specified regardless of whether such liability be imposed on the In- 
sured by law or whether it be assumed by the Insured under ticket or receipt 
issued to the Passengers of the Insured but in the latter event, the Insured 
agrees to submit to and have approved by Aero Insurance Underwriters, the 
form of ticket or receipt issued by such passengers. 


3. This coverage shall apply from the time the insured property is 
accepted by the Insured for transportation and shall apply while the said 
insured property is in transit by airplane, motor vehicles and/or other con- 
veyances operated and/or hired by the Insured, including by passengers em- 
ployed by the Insured and including any risk incidental to such transit on 
and/or in terminals, depots, hangars, airports, stations, platforms, and/or 
consolidation and distribution terminals. This insurance shall extend to 
cover as above defined whenever within the judgment of the Insured it is 
necessary to forward property insured hereunder in the custody of railroads, 
railway express companies, motor carriers and/or public truckmen and priv- 
ilege is hereby given the Insured to accept from such carriers bills of lading 
and/or receipts of whatsoever nature and conditions and irrespective of any 
limitations of liability therein. 


4. The liability of the Company with respect to the property insured 
hereunder shall cease immediately on delivery of the insured property to 
the passenger upon the completion of a trip via the Insured’s airline or other 
conveyance at the expense of the Insured and/or the acceptance of the said 
property by the said passenger. 


5. Coverage provided by this Policy shall not cover any loss or damage 
due to or caused by infidelity of the Insured’s employees nor shall it cover 
any damage wilfully done to the insured property by an employee of the 
Insured. In no event shall this policy cover loss or damage caused by 
gradual deterioration, moth, vermin and/or inherent vice. 


6. Coverage hereunder shall apply only for such amount of loss as may 
be in excess of the first $100.00 of loss each and every loss, each passenger’s 
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property. The liability of the Company with respect to the coverage pro- 
vided by this Policy under this endorsement shall not exceed $25,000.00. 

7. The Insured undertakes to arrange that the maximum liability as- 
sumed by it under the contracts of transportation entered into by the Insured 
and each passenger shall not exceed $100.00 in respect to the baggage of each 
passenger. 

8. The Insured undertakes to report to Aero Insurance Underwriters, 
or to an agent of the Company, on or before the 25th day of each month, 
the number of passengers in respect to whose personal effects the insurance 
as provided by Paragraph No. 1 hereof shall have attached during the pre- 
ceding calendar month. The said reports shall set forth the amount and dates 
of liability thus assumed and the Insured agrees to pay, monthly, premium 
at the time reports are rendered at the rate of 10c per $100.00 on the monthly 
total of the above stated insurance. 


It Is HEREBY UNDERSTOOD AND AGREED THAT: 


1. Amount of Insurance Each Aircraft: 

The amount insured with respect to each aircraft insured hereunder 1s 
the amount set forth as the present estimated value including engine of each 
such aircraft under Statement No. 12 of the Schedule of Statements of the 
within Policy. 

2. Crash Deductible: 

The Company shall not be liable under Peril 3 (Crash) of the Schedule 
of Coverage for any part of the first 5% of the amount of insurance apply- 
ing to each insured aircraft under the said Crash coverage in respect of each 
and every such loss. 

3. Crash Damage Coverage to Include Taxiing: 

The coverage provided by Peril 5 (Land Damage) of the Schedule of 
Coverage of this Policy shall not apply to the insured aircraft while such 
aircraft are taxiing, it being understood and agreed that the Crash coverage 
provided under Peril 3 (Crash) of the Schedule of Coverage of this Policy 
shall apply to the said aircraft while they are taxiing as specified in this 
Policy or any Endorsements a part thereof. 

4. Mechanics Authorized to Start and Run Engines: [Same as Par. 1 in 
No. 1 


5. Mechanics Authorized to Taxi Aircraft: [Same as Par. 2 in No. 1]. 

6. Welding on Insured Aircraft in Hangar: [Same as Par. 3 in No. 1]. 

7. Coverage Applying to Additional Aircraft: [Same as Par. 4 in No. 1, 
but with $20,000 maximum]. 

8. Pilots Permitted to Pilot the Insured Aircraft: [Same as Par. 5 in No. 1]. 


9. Forced Flights Over Great Lakes or Gulf of Mexico: 

Notwithstanding subsection (i) of Condition 2 of the General Conditions 
of this Policy it is hereby understood and agreed that should the insured 
aircraft be forced over the Great Lakes or the Gulf of Mexico due to adverse 
winds, errors in navigation or other conditions beyond the Pilot’s control, 
the coverage provided by the within Policy shall not be invalidated. 


10. Night Flying: [Same as Par. 7 in No. 1]. 
11. Transportation of Explosives: [Same as Par. 8 in No. 1]. 


12. Amendment of Depreciation Rate: 

The following words ‘rate of 25% per annum, or’ contained in subsection 
(a) of Condition No. 3 of the General Conditions of this Policy are hereby 
amended to read ‘rate of 10% per annum, or.’ 
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2. Associated Aviation Underwriters’ Policy 


AIRCRAFT POLICY 
Cuuss & Son 


No. AVL 
MarINE OFFICE OF AMERICA 


ASSOCIATED AVIATION UNDERWRITERS 
90 John Street, New York, N. Y. 


Unitep STATES GUARANTEE COMPANY 

Insuring 25% of the amounts covered 

by this Policy and receiving 25% of 
the premium paid. 

MERCHANTS INDEMNITY CORPORATION 

of New York 

Insuring 25% of the amounts covered 

by this Policy and receiving 25% of 
the premium paid. 


Giens Fats INDEMNITY COMPANY 

Insuring 25% of the amounts covered 

by this Policy and receiving 25% of 
the premium paid. 

FipeLiIty AND CASUALTY COMPANY 

of New York 

Insuring 25% of the amounts covered 

by this Policy and receiving 25% of 
the premium paid. 


Each of the above Insurance Companies, hereinafter referred to as the 
“Assurer(s),” in the proporticns respectively stated above. 

In consideration of the premiums hereinafter set forth, and the stipula- 
tions named herein, and the statements contained in the “Schedule of War- 
ranties” attached hereto and made part hereof hereby agree(s) to indemnify 


(Hereinafter referred to as the “Assured”) 

only against loss by reason of the liability imposed by law upon the Assured 
for Bodily Injuries (or Death resulting therefrom) and/or Damage to or 
Destruction of Property (including loss of use thereof) but only as stated in 
the “Schedule of Coverage” below, accidentally suffered or alleged to have 
been suffered by any person or persons, resulting from the ownership, main- 
tenance or use of any Aircraft described in Statement 2 of the “Schedule of 
Warranties” attached to and made part of this policy. 

During the period of time commencing the y 19.3, at 
Noon, and ending the day of 9..., at Noon, Standard Time at 
the place of issuance of this policy, unless this insurance be sooner terminated 
or made void in accordance with the terms and conditions hereof. 

Only while within the Geographical Limits of 
Subject to all the terms, limits, conditions and warranties set forth herein. 


SCHEDULE OF COVERAGE 

Section A. Public Liability—Bodily Injuries (or Death resulting there- 
from) to persons other than passengers in the Aircraft described in State- 
ment 2 of the “Schedule of Warranties” hereto attached and made part hereof. 
The liability of the Assurer(s) hereunder for damages in respect of any one 
accident or disaster involving bodily injuries (or Death resulting therefrom) 
shall not exceed_$......... subject to a limit of $ for any one per- 
son, and shali not exceed $ in all during the term of this insurance. 
Premium Charge $ 

Section B. Passenger Liability—Bodily Injuries (or Death resulting 
therefrom) to passengers in the Aircraft described in Statement 2 of the 
“Schedule of Warranties” hereto attached and made part hereof. The lia- 
bility of the Assurer(s) hereunder for damages in respect of any one accident 
or disaster involving bodily injuries (or Death resulting therefrom) shall not 
CRCECE Be oicecesse.s subject to a limit of $ for any one person, and shall 
not exceed $ in all during the term of this insurance. Premium 
Charge $ 

Section C. Property Damage—Damage to or destruction of property of 
every description (including loss of use thereof) ; excluding property belong- 
ing to and/or in the custody of the Assured, property belonging to and/or in 
the control of the Assured’s Employees and/or Passengers and/or Students, 
Property rented and/or leased and for which the Assured is legally responsible, 
and property carried in or upon any Aircraft belonging to and/or in the 
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custody of the Assured. The liability of the Assurer(s) hereunder for dam- 
ages in respect of any one accident or disaster involving damage to or 
destruction of property shall be limited to the actual value of the property 
damaged or the actual cost of its suitable repair, including loss of use thereof, 
but shall not, in any event, exceed $ , and shall not exceed $ 

in all during the term of this insurance. Premium Charge $ 

Total Premium $ 

(Insurance under any of the above sections provided only if a specific 
premium charge is made and entered herein—any section or sections for 
which no specific premium charge is made and entered herein is or are invalid 
and of no force or effect.) 

Disaster—The term “Disaster” wherever it appears in this policy, or in 
any endorsement attached hereto, shall be held to mean a series of accidents 
arising from one and the same cause. 

Passenger—The term “Passenger” wherever it appears in this policy, or in 
any endorsement attached hereto, shall be held to mean only person or persons 
other than the pilot, co-pilot(s) and/or employee(s) of the assured, carried 
in any aircraft described in Statement 2 of the Schedule of Warranties at- 
tached to and made part of this policy. 


AND THE AssuRER(S) FurRTHER AGREE(S) 

Defense—To defend in the name and on behalf of the Assured, all claims 
or suits for injuries and/or damages, as provided for in the “Schedule of 
Coverage” above, for which the Assured is or is alleged to be liable. 

Costs—To pay its (their) respective proportion(s) of all costs and ex- 
penses incurred with the written consent of the Assurer(s). 

To pay its (their) respective proportion(s) of all court costs taxed 
against the Assured in any such suit, including the premiums on attachments 
and/or appeal bonds required in any such proceedings. 

To pay its (their) respective proportion(s) of all interest accruing upon 
any such judgment in any such suit up to date of the payment or tender 


to the judgment creditor, or his attorney of record, of the amount for which 
the Assurer(s) is (are) liable. 

To repay to the Assured its (their) respective proportion(s) of the 
expenses incurred in providing such immediate surgical relief as is imperative 
at the time of the accident. 


THis INsurRANCE Is SuBJECT TO THE FOLLOWING CONDITIONS: 

1. Exclusions. This policy does not cover any liability: (A) Imposed 
upon or assumed by the Assured under any Workmen’s Compensation Act, 
Plan or Law, or under any contract or agreement of whatever nature. 

(B) In respect of injuries (or death resulting therefrom) sustained by 
executives, employees or students of the Assured while carried upon or oper- 
ating or caring for Aircraft described in Statement 2 of the “Schedule of 
Warranties” hereto attached and made part hereof, or while engaged in the 
usual course of the trade, business, profession or occupation of the Assured. 

(C) In respect of injuries (or death resulting therefrom), and/or 
damage caused in whole or in part during or in consequence of: 

(I) War, Invasion, Insurrection, Hostilities, Strike, Riot, Civil War 
or Commotion, Military or Naval or Usurped Power or Marital Law, or 
by order of any Government or Civil Authority. 

(II) Running the Engine(s) of the Aircraft hereby insured in any 
hangar or place of housing. 

(III) Flights prior to the Aircraft having made a complete circuit 
in the air and a successful alighting without accident, after original con- 
struction or reconstruction, or after any material change in the construc- 
tion, material, or parts thereof or in the make and/or type of engine or 
engines used therein. 

(IV) Flight or attempt thereat while any Municipal, Government 
or State Regulation for Civil Aviation is not complied with, or while 
being used for any unlawful purpose(s). 





FORMS OF AIR CONTRACTS 417 


(V) The use of the Aircraft for any purpose(s) other than those 
specified in the “Schedule of Warranties” attached to and made part of 
this Policy, or while being operated by any person or persons other than 
the pilot or pilots named herein. 

(VI) Descent upon water in the case of a land alighting Aircraft or 
amphibian (with the wheels down) or descent upon ice, or land or collid- 
ing with ice, land, or objects upon land or shore in the case of a flying 
boat, seaplane or amphibian (with the wheels up), unless such descent be 
the result of misadventure or unavoidable cause. 

(VII) The Aircraft being operated in or in connection with any 
race, speed or endurance test, or pace making; or during or in conse- 
quence of upside-down flying, looping-the-loop, spinning, rolling, or other 
aerial acrobatics, hedge-hopping, object-hopping, and/or contour chasing; 
or while engaged in instructional flights; or while flying between one 
hour after sunset and one hour before sunrise; or while flying beyond 
one (1) mile inland in the case of flying boats and seaplanes—five (5) 
miles off shore in the case of flying boats, seaplanes and amphibians— 
one (1) mile off shore in the case of any other aircraft—measured from 
high water mark. 

2. Limits. If more than one person and/or corporation is covered by 
this policy, that fact shall not increase the total liability of the Assurer(s) 
hereunder, but such total liability as to all shall not exceed, in any event, the 
specified limits. 

3. Prompt Notice of Claims. Upon the occurrence of any accident, 
notice shall be given to these Assurer(s) through the Associated Aviation 
Underwriters at 90 John St.. New York, N. Y., by telegram, as soon as 
possible after it has come to the knowledge of the Assured, and the Assured 
shall supplement such telegram with immediate written notice with the fullest 
information obtainable and a like notice with full particulars of any claim 
made on account of such accident. If thereafter any suit is brought upon 
such claim, every summons or other process served therein shall be immedi- 
ately forwarded to the Assurer(s). 

Provided further, that if this policy is issued in a State the laws of 
which so require, but not otherwise, the following provisions shall be deemed 
incorporated herein; Notice given by or on behalf of the Assured to any 
authorized agent of the Assurer(s) within this State, with particulars sufh- 
cient to identify the Assured, shall be deemed to be notice to the Assurer(s) ; 
and failure by the Assured to give notice as hereinabove provided and within 
the time specified herein shall not invalidate any claim made by the Assured, 
if it shall be shown not to have been reasonably possible to give such notice 
within said prescribed time, and that notice was given as soon as was rea- 
sonably possible. 

4. Settlement of Claims. The Assured shall not make any admission of 
liability, either before or after an accident, nor shall the Assured, except at 
his or their own cost, incur any expense, make any payment, or settle any 
claim, nor shall the Assured interfere in any negotiations for settlement or in 
any legal proceeding in respect of any injury and/or damage for which the 
Assurer(s) shall be liable under this policy, without, in each case, the written 
authority of the Assurer(s); except only that the Assured may provide at 
the time of the accident and at the cost of the Assurer(s) such immediate 
surgical relief to the injured person or persons as is imperative. The As- 
surer(s) shall have the right to settle any claim or suit at their own cost 
at any time. 

5. Assistance and Co-operation of the Assured. Whenever required by 
the Assurer(s), the Assured shall aid in securing information and evidence 
and the attendance of witnesses, and shall co-operate with the Assurer(s) 
(except in a pecuniary way) in all matters which the Assurer(s) may deem 
—aey in the defense of any claim or suit or in the prosecution of any 
appeal. 

6. Subrogation. It is agreed that upon the payment of any loss, damage 
or expense by the Assurer(s) they shall be subrogated to the rights of the 
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Assured in respect thereto and the Assured’s right of recovery against any 
party for such loss or damage is hereby assigned to the Assurer(s) to the 
extent that payment therefor is made by the Assurer(s). 

7. Suit Against Assurer(s). No action shall lie against the Assurer(s) 
to recover for any loss under this policy, until the amount of the damage 
for which the Assured is liable is determined, either by a final judgment 
against the Assured or by agreement between the Assured and the Plaintiff 
with the written consent of the Assurer(s), nor in any event unless such 
action is brought against the Assurer(s) within two (2) years after final 
judgment is entered in said litigation;; provided, however, that where such 
limitation of time is prohibited by the laws of the State wherein this policy is 
issued, then and in that event no suit or action under this policy shall be 
sustainable unless commenced within the shortest limitation permitted under 
the laws of such State. 

8. Other Insurance. If the Assured carries other insurance against loss 
covered by this policy, the Assurer(s) shall not be liable for a larger propor- 
tion of the entire loss than the amount hereby insured bears to the total 
amount of the Assured’s valid and collectible insurance. 

9. Assignment of Interest. Any assignment or change of interest here- 
under, whether voluntary or involuntary, shall render this policy void unless 
consented to by endorsement hereon signed by the Managers and/or Agents 
of the Assurer(s). 

10. Inspection. Any duly authorized representative or representatives 
of the Assurer(s) shall be permitted to examine the within described Aircraft 
and all appurtenances thereof and all log-books appertaining thereto at any 
and all times during the currency of this policy or thereafter. 

11. Insolvency. The bankruptcy or insolvency of the Named Assured 
shall not relieve the Assurer(s) from the payment of such indemnity here- 
under as would have been payable but for such bankruptcy or insolvency. 
If because of such bankruptcy or insolv ency an execution on a judgment for 
damages against the Named Assured is returned unsatisfied in an action 
brought by the injured, or his or her personal representative where death 
results from the accident, an action may be maintained by the injured person 
or his or her personal representative, against the Assurer(s), subject to the 
terms of this policy, for the amount of such judgment not exceeding the 
amount of this policy. 

12. Cancellation of Policy. This policy shall be cancelled at any time at 
the request of the Assured, in which case the Assurer(s) hereunder shall, 
upon the surrender of this policy and demand, refund the excess of paid 
premium above the customary short rate premium for the expired term. 
This policy may be cancelled at any time by the Assurer(s) by giving to the 
Assured five (5) days written notice of cancellation with or without tender 
of the excess of paid premium above the pro-rata premium for the expired 
term, which excess, if not tendered, shall be refunded on the surrender of 
this policy and demand. Notice of canceliation shall state that said excess 
premium, if not tendered, will be refunded on the surrender of this policy 
and demand. Notice of cancellation mailed to the address of the Assured 
stated in this policy shall be a sufficient notice. 

Where a special provision for cancellation and notice of such cancella- 
tion is required by statutory enactment in the State where this policy is 
issued, such provisions of the law shall be deemed incorporated herein as 
conditions of this Cancellation Clause. 

13. Notice of Alteration in Risk. The Assured, by the acceptance of this 
policy, warrants and agrees to notify these Associated Aviation Underwriters 
at 90 John Street, New York, N. Y., of any change or alteration in the con- 
ditions or circumstances that may take place in the nature of this risk, and 
until the Assurer(s) have been so advised and shall have expressly agreed 
in writing to accept liability for such change or alteration, they shall not be 
liable in respect of any loss or damage due in whole or in part to any such 


change or alteration. 
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14. Warranties by the Assured. The statements contained in the “Sched- 
ule of Warranties” attached to and made part of this policy are warranted by 
the Assured to be true and accurate, and this policy is issued by the As- 
surer(s) relying upon the truth and accuracy thereof. 

15. Agent of the Assurer(s). No person shall be deemed an Agent of 
the Assurer(s) unless specifically authorized in writing by the Assurer(s). 

This Policy is made and accepted subject to the foregoing stipulations and 
conditions, and the warranties contained therein and in the “Schedule of 
Warranties” attached to and made part of this Policy, together with such 
other provisions, agreements or conditions as may be endorsed hereon or 
added hereto; and no Officer, Agent or other representative of the Assurer(s) 
shall have power to waive or be deemed to have waived any provision or 
condition of this policy unless such waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege or permission affecting the insurance 
under this policy exist or be claimed by the Assured unless so written or 
attached. “ia 

In Witness WHEREOF, the Assurer(s) have caused these presents to be 
executed in their behalf by their duly authorized Managers and/or Agents. 
No endorsement hereto shall be valid unless signed by the Managers and/or 
Agents of the respective Assurer(s). 


SCHEDULE OF WARRANTIES BY THE ASSURED 
It is hereby understood and agreed that, relying upon the truth of the 
warranties hereinafter set forth, Insurance is hereby effected under and sub- 
ject to the terms and conditions of the Policy No. AVL to which this 
is attached and made part of, in the name of herein referred to 
as the Assured, whose address is (Street) (City) (State). 
The Assured’s Occupation or Business is 
Description of Aircraft and Engines Insured: 
ee eh Ss 


Information About Pilots. 
kk kK kK Oe * 


The licenses of the pilots listed herein do not contain any waiver for 
physical defects, except (Pilot) 


To the Assured’s knowledge no injury or death to person(s) or damage 
to property by Aircraft in excess of $500 occurred during the past 2 
years while piloted by, in charge of, or operated by any of the pillots 
listed herein, except (Pilot) (State Circumstances) 
The name of the Assured’s Operations Manager, if any, is 
His experience is 
The name and location of the Home Airport is: 

(Location) 
The Aircraft when not in flight will be kept in hangars at all times, ex- 
cept for reasonable parking between flights at the home or other recog- 
nized airports. Unless the result of misadventure or unavoidable cause, 
the Aircraft will not be left unattended in the open over night except 
where hangar space is not available, and then it will be guarded or 
securely fastened by tie-ropes. Under no circumstances, however, will 
the Aircraft be left unattended with the engine and/or engines running. 
The Aircraft is (are) equipped with Fire Extinguishers, in good working 
order, of the following description 


The Aircraft will be engaged in scheduled operation between 
The Aircraft have been tested in flight without resultant damage, ex- 
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14. The Aircraft do not contain any novel, experimental or untried features 
of design or material, except 


Repairs and/or alterations in construction have been done to the Aircraft, 
STROSS: 5 cise raceten cn a re oxaie Ew retereraeaes inl ore Tere aie etANS le tavovera oles eta eers 
The Aircraft will not carry passengers, except (State whether for hire, 
reward or otherwise). 

No claims have ever been made by person or persons for injuries or 
death or for property damaged in connection with Aircraft owned or 
operated by the Assured or otherwise, except 


No Insurance Company or Underwriter has at any time :— 


(a) Ever declined an application for insurance on behalf of the As- 
sured; or 


(b) Cancelled or refused to renew insurance; or 


(c) Ever declined an application for insurance because of any of the 
pilots listed herein, to the Assured’s knowledge, except 


Attached to and forming part of Policy No. AVL....issued to 





COMPULSORY LI ABILITY INSURANCE 


Aviation Liability Insurance 


In any undertaking to legislate upon aircraft liability, the sub- 
ject of insurance is inseparable. The solution of the former prob- 


lem involves coincidently the solution of the latter. The legislator, 
when fixing the terms of the liability he deems wise to impose, 
cannot fail to ask himself at the same time two questions: 


How can the aircraft-operator insure himself against this lia- 
bility ? 

How can the injured party get the benefit of that insurance? 

Until the International Convention (Rome) of 1933, no at- 
tempt had been made to embody in legislation a solution of that 
problem. But since that time the subject has come to the front. 
Naturally it has occupied actively the attention of the International 
Commission of Aerial Legal Experts (C.I.T.E.J.A.), the Interna- 
tional Air Traffic Association (J.A.T.A.), and the International 
Union of Aviation Insurers (I.U.A.1.). 


The practical problems are fundamentally the same for inter- 
national traffic and for our own interstate traffic (though each 
traffic has its own detailed differences of problem). Hence the 
exchanges of view recorded during the last few years in Europe 
are highly instructive, if not indispensable, for the deliberations now 
necessary in framing the Uniform Interstate Act and (later) a 
Federal Act. 

The records of the international discussions are voluminous. 
It would be impossible here to reproduce adequately the great 
variety of experience and opinion contained in them. But the en- 
suing pages will at least give an introductory acquaintance with the 
principal issues and their proposed solutions, 


So we are setiing forth, in this number of the JourNAL, 


A point of view of the International Air Traffic Associa- 
tion; 

A point of view of the International Union of Aviation 
Insurers; 


{ 421 } 
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A point of view of the International Commission of Aerial 
Legal Experts ; 


A solution of the similar problem for Maritime Liability 


Insurance; 


A comment specifically on the United States problem from 
an American adviser of the C.I.T.E.J.A. 


THE EbptrTors. 





INTERNATIONAL INSURANCE 
LIABILITY POLICIES* 


HERMANN Dorinct 


Many times, the question whether it would be desirable to issue 
international types of policy for the insurance of transport, has 
been treated theoretically and practically. In shipping insurance 
the value of such types of policy has been pointed out several times, 
however without result until now. Recently two proposals for 
types of policy for air insurance were made known, one for aircraft, 
the other for shipped goods, proposed by Henry Fabry, solicitor, 
in Paris and submitted to the study of the Committee for Trans- 
ports by Air of the International Chamber of Commerce. They 
show, if not literally, at least essentially, the text of the types of 
policy of the Insurance Union, Consortium Aviation, in Paris. 
These proposals of Mr. Fabry have met with the opposition of 
many of the air traffic Companies, for it is thought that this kind 
of insurance does not lend itself to uniformity. This also is my 
point of view. The wishes of the air traffic Companies differ too 
much in regard with the insurance of aircrafts. Partly they want 
a complete security, preferring to pay a higher premium to this 
purpose, partly they prefer to pay a lower premium for a some- 
what limited security. It will not be of any use to make a special 
international type of policy for air transport, as long as a type for 
general transport has not been made. 

Just as, for the moment, you will have to renounce an inter- 
national type of policy for the insurance of aircraft, you must also 
renounce the insurance against accidents of the crew on board of 
aircrafts. In the different countries there are entirely different laws 
for the compulsory insurance of the staff and especially of the crew 
of the aircrafts. Therefore the policies for insurance against acci- 
dents of the crew can only have a national character. 

Nevertheless there are other air insurances which can be 
adapted to the creation of international policies. From this point of 
view the insurance securing responsibility in regard to passengers, 
goods and luggage transported by aircraft must be considered, as 
soon as the proposal of the C.I.T.E.J.A. about air carrier’s responsi- 





* From Information Bulletin No. 12 of the I.A.T.A., 1926; a Report pre- 
sented at the 22nd meeting of the I.A.T.A. held at The Hague, August 26, 1929. 
t Counsel for the International Air Traffic Association. 
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bility shall be adopted by the conference of the C.I.T.E.J.A., and as 
the I.A.T.A. shall have adopted it later for the new general trans- 
port conditions. Here it must be considered whether the types of 
insurance policy against accidents of passengers shall be compulsory 
or only optional. So too may be considered the type of insurance 
policy for the responsibility towards a third party (persons belong- 
ing neither to the crew nor to the passengers) as soon as the C.I. 
T. E. J. A. shall have finished its proposal regarding liability to- 
wards a third party, and this proposal shall have been ratified by 
the different Governments. 

3efore considering these questions one by one, one has to keep 
in mind that the elaboration of these types of policy by the I.A.T.A. 
must be effected not only by the scientific, but even more by the 
commercial considerations. Each policy of insurance is a contract 
between the insurer and the insured, which is made according to 
the commercial point of view, i. e., according to the laws of demand 
and supply. Therefore the members of the I.A.T.A. must take 
care that these types of policy give them the security wished for, 
on endurable conditions, 1. e., that they take into account the actual 
needs of the regular air transport service. 


I. INSURANCE OF LIABILITY IN REGARD TO PASSENGERS, GooDs AND 
LUGGAGE. 


As it is probable that the proposal of the C.I.T.E.J.A. for the 
international regulation of the air carrier’s liability will be adopted, 
and that the new general transport conditions of the I.A.T.A. will 
be adapted to it, it would perhaps be possible to insure this lia- 
bility in accord with those points of view. In this case the creation 
of an international type of policy would be of a very special inter- 
est. If the I.A.T.A. is likely to take up this task, it must undertake 
it exclusively according to the interests of its own members, which 
in some particulars may differ from the interests of other carriers. 
In case the members of the I.A.T.A. would esteem it useful to 
make a more detailed study of this question, your reporter will 
draw up a proposal which will then be discussed in the small com- 
mittee composed by Messrs. Bastaki, Beaumont and Doring. 

After such a proposal it will be possible to decide whether to 
go still further and to formulate a general policy which all the 
members of the I.A.T.A. could accept, without however making it 
obligatory. To put into practice this idea, it would perhaps be of 
use to discuss the matter with some insurance companies of gen- 
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eral repute in order to obtain more favorable conditions and pre- 
miums if a greater number of air carriers would unite to insure 
jointly their liability risks. As soon as the small Committee shall 
have come to an agreement about the essential text of the type 
of policy, it will be well, or at least there will be no objection, to 
inquire as to the point of view of the large insurance companies, 
however without binding oneself to any one or another. 


II. INSURANCE OF PASSENGERS. 


In the air transport of different countries an obligatory insur- 
ance of passengers against accident has been meanwhile put into 
practice. This insurance obtains at present in Germany, Austria, 
Denmark, France, Russia and Czecho-Slovakia. 

Some countries certainly will consider it worth while to main- 
tain this insurance of passengers, because it has favored the efforts 
to attract passengers and enlarged the repute of the carriers. The 
premium for this insurance is not paid separately by the passenger, 
but is included in the price of the ticket. A payment for the pre- 
mium is only received in the case of passengers who are transported 
iree or at reduced prices. 

This insurance has almost always succeeded in preventing dis- 
putes to which the question of liability gave rise and the concessions 
which are commonly asked by the air traffic companies. Even those 
companies which have entirely refused the insurance of passengers 
have felt themselves bound to pay in the case of more serious acci- 
dent (as a measure of liberality) compensation to injured pas- 
sengers, even risking that this might be interpreted as an admission 
of liability on their part. And the draft text of the C.I.T.E.J.A. 
will indeed increase that risk, because generally it provides 
for compensation only in the case of liability on the part of the 
carrier. And since the carriers can never assume liability, either 
direct or indirect, they will, for the lack of an obligatory insurance 
of passengers, always be forced to let the passengers resort to a 
lawsuit, which will give them the repute of being not very obliging. 

The air traffic companies that will think it desirable to main- 
tain the system of compulsory insurance of passengers, or to in- 
stall it newly, will not find it necessary to offer a specific insurance 
policy to cover the liability to passengers (see my proposals sub. 1), 
because they could make an arrangement with the passengers to 
take over their rights arising from the insurance, and could arrange 
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with the companies insuring the accidents to renounce the latters’ 
claims of recourse [for negligence]. 

The carriers who would like to preserve or to undertake such 
compulsory insurance of passengers will find it advantageous to 
use an identical type of policy. Such a policy is now in use by the 
Deutsche Luft Hansa Co., the Deutsch-Russische Luftverkehrs Ge- 
sellschaft, the Farman Air Lines, and the Czecho-Slovakian Air 
Traffic Company. If however you are to discuss the formulation 
of such a type of policy for the J.A.T.A., it will not be sufficient 
tc consider only the above mentioned type, but you will have to 
consider also the policies used by other air traffic companies. Your 
reporter is ready to draw up also a proposal on this question, and 
to submit it to your small committee for discussion. 

Moreover a general contract, valid for several air traffic com- 
panies, has already been framed for this kind of insurance, under 
which the insurance companies offer lower premiums and better 
conditions and renounce the condition of a minimum premium for 
certain carriers. And this would lead to the idea of collective 
contracts for several carriers. 

Even though you may not take up the proposals under I and 
the obligatory insurance of passengers, it will be necessary for the 
air traffic companies to enable their passengers, at the ticket-offices 
and the agencies, at their own discretion and expense, to obtain 


special insurance against aeronautical accidents. For this kind of 
insurance the need of an international regulation is not so urgent. 
However an identical text of all the policies would give certain 
advantages also in this case, for these policies should not only be 
valid on the lines of a single air traffic company, but for all the 


companies and on all the lines. 

You should therefore also in this case endeavor to formulate a 
type of policy and contract in which all the companies, members 
of the I.A.T.A., would join if they wish. Here also there has been 
experience similar to that of the obligatory insurance of passengers ; 
for the Deutsch-Russische Luftverkehrs Gesellschaft, the Farman 
Air Lines, the Oesterreichische Luftverkehrs Co., the Czecho- 
Slovakian Air Traffic Company and the Deutsche Luft Hansa Co., 
have formed a kind of insurance syndicate, with the same policy- 
wording and the same insurance and reinsurance companies. 
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III. INSURANCE FOR THE TRANSPORT IN AIRCRAFT OF GOODS AND 
LUGGAGE. 


A transport insurance by the air traffic companies correspond- 
ing to the obligatory insurance of passengers against accidents, is 
not to be recommended, because mostly their patrons possess already 
general transport policies, or at least luggage policies valid on all 
modes of transport and for a specific time. So in this case it 
would only be necessary to enable the clients to insure their goods 
or luggage at the ticket-offices or the agencies of the air traffic 
companies. Of course, as to insurance policies for goods and lug- 
gage, offered by the air traffic companies, the latter will have tc 
make an agreement with the insurance companies for the exclusion 
of recourse [for such loss]. Furthermore it must be considered 
whether it will be necessary to go so far as to frame identical texts 
for these insurance policies. According to the experience of your 
reporter, the patrons make so little use of these policies that it 
would not be worth the trouble to formulate an international type 
of policy. The conditions are quite different with the railway 
companies, which already some time ago agreed on an international 
type for insurance of goods and luggage in Europe, which their 
clients can use, If later the demand for such policies at the air 
traffic offices becomes greater, you could always follow the example 
of the railways. 


IV. INSURANCE OF THE LIABILITY TOWARDS THIRD PARTIES. 


The time has not yet come for the air traffic companies to unite 
in regard to this insurance. The iaws of the different countries on 
the liability are so different that it is not possible to regulate this 
insurance in that same way without too great difficulties. As soon 
as the proposal of the C.I.T.E.J.A. in regard to liability towards a 
third party shall be adopted, it will be necessary to deal with the 
question whether a type of policy for all the Companies, members 
of the 1.A.T.A., will be feasible. However it will then be necessary 
to meet the difficulty resulting from the special conditions which 
certain countries attach to the insurance of liability, Switzerland, 
for instance, requires that the contract be made with a Swiss in- 
surance company; while in the Netherlands the insurance company 
must have a representative in the Netherlands, with whom the 
claim may be filed. 





THE INTERNATIONAL CERTIFICATE 
OF INSURANCE 


By OFFICERS OF THE INTERNATIONAL UNION OF AVIATION 
INSURERS 


(1) The Problems of Aviation Insurance’ 


I believe I am not mistaken in saying that it is the first time 
that the C.I.T.E.J.A. meets officially in conference with an organ- 
ization representing those upon whom, in practice, the task will be 
incumbent to put in application the legal work of the C.I.T.E.J.A. 

May I express the wish that the results of this Conference will 
be such that they will induce a general adoption of this procedure. 
We cannot all be competent in all matters, and questions such as 
the drafting of conventions are peculiarly within your field, Gentle- 
men, since you are experts in such matters. However, when it 
comes to putting into practice the legal ideal which you have set 
for yourselves, I should like to assure you that our profound ex- 
perimental knowledge of practical problems of insurance will al- 
ways be at your disposal, and that all your efforts will be directed 
toward helping you. 

We are representing in the I.U.A.I., those who have made a 
special study of the somewhat complex problems of aviation insur- 
ance since its inception. Our Association not only includes the 
representatives of the principal countries of Europe, but also those 
of the United States of America, We trust that whenever you 
deal with these questions which, directly or indirectly, require the 
cooperation of insurers on an international basis, you will be good 
enough to consider that the I. U. A. I. is entirely at your disposal. 

Unfortunately, when the draft for the text of an international 
convention on civil liabilities was prepared, our Union was not yet 
in existence. So we were not in a position to call your attention 
to the practical difficulties which might arise in connection with the 
import of the text for certain parts of the Rome Convention. 

This, of course, is unfortunate, and if any one is to blame, we 





1. Opening Sa ene by Marcel Henri de Trégomain on behalf of the Presi- 
dent of the I.U. at the joint meeting of representatives of the C.I.T.E.J.A., 
the I.U.A.I, and ‘as I. A. T. A., held in Paris, Sept. 20, 1935; from Document 
78, Dp. a of the C.I.T.E.J.A. Third Committee, dated Oct., 1935; translation 
furnished by the U. S. Department of State. 
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insurers are; and we are compelled to accept such blame, and regret 
that we did not create our Union sooner. a 

In beginning our work today we are well aware of the fact 
that the problem must be considered in the light of the Rome Con- 
vention, as it has been duly signed. Neither you nor we can change 
a single word of that text; and if we wish to follow in all their 
breadth and ideal recommendations made in the Convention, that 
will have to be done by following the wording such as it exists at 
this time, and not otherwise. 

At the same time, I should like to take this occasion to insist 
very strongly on the fact that if Article’ XIV of the Convention 
could be modified and made to conform more logically with the 
remainder of the Convention, the problem of insurance against 
1isks would be very much simplified, and in all probability it would 
no longer be necessary to seek such compromises as those which 
we are going to attempt to make today. 

Another difficulty flows from the fact that, while the Conven- 
tion had been conceived—at least, that is what we think—for the 
purpose of facing only such exigencies as arise under normal condi- 
tions of life, it contains no exception for very special types of risks, 
such as those which refer to the periods of hostility between nations, 
or civil wars, which risks are normally excluded from all branches 
of insurance and are covered only by the payment of special pre- 
miums collected over and above the principal premium, 

If I mention some of these difficulties it is only to show you 
and to stress the importance there would be in considering any 
solution which we might reach here merely as temporary expedi- 
encies. 

We believe that the main idea of the Convention is basically 
sound, recommendable, and could be put into practice. As in- 
surers we are very desirous of helping in the achievement of such 
an ideal. But we cannot help seeing that there are difficulties ahead, 
and we do not yet have sufficient experience with aviation insur- 
ance to permit us to gauge such risks with accuracy. It is our 
desire to prepare, in full harmony with you, a work of an essen- 
tially practical character which, without introducing into aviation 
insurance too much unknown matter, too many untried novelties, 
will remain in harmony with the ideas and purposes of the Con- 
vention. In a few years, when we shall all have acquired more 
experience with the practical operation of the Convention, we 
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firmly hope that a new international diplomatic conference can be 
called, and that we will be able to prepare a final test. 

It has been said that, because automobile insurance, following 
much the same principles as those used in this Convention, had 
been tested and found to be satisfactory in certain countries, there 
was no longer any reason to believe that aviation insurance migh? 
encounter greater difficulties. 

But, in the first place, it is admitted that the automobile driver, 
in certain cases, can be discharged from his liabilities, whereas the 
airplane pilot will always remain automatically liable. 

Secondly, at the present time, the total amount of premiums 
covering civil liability all over Europe is barely sufficient to pay, 
each year, for a single serious aviation accident causing damage to 
third parties. When the number of airplanes increases, this diffi- 
culty will have a tendency to disappear, but at the present time, 
it is not the least one. 

Furthermore, at the present time, those of us who have to 
insure aviation risks are still being guided largely by their personal 
knowledge of each type of aircraft used, by the technical qualifica- 
tions and the service record of the pilot who must fly it, and by the 
particular use for which each airplane is intended. The personal 
nature of the insurance contract is perhaps more stressed in aviation 
than in any other type of insurance. If you accept this view, you 
will immediately understand the greatest of difficulties confronting 
the insurers when applying this Convention. If we had about a 
hundred thousand airplanes among which we might distribute risks, 
the same difficulty might still remain from the theoretical stand- 
point; but, in practice, its importance would be much lessened. We 
have not yet reached that point, however. 

I know that the answer to this is that any payment made to an 
injured third party as a result of negligence on the part of our 
insured may legally be recovered from the insured; but this type of 
protection exists much more in theory than in practice. Those of 
us who have had experience with insurance are aware that, actually, 
a company rarely avails itself of its right to sue the insured; and, 
in practice, I am not exaggerating when IJ sav that any insurance 
company that would allow itself too often to adopt this method 
would, within a very short time, be put out of business. 

In the letter which we sent you before your last meeting at 
Paris, we included a list of exceptions and a group of additional 
problems which we had found after a long series of eliminations 
extending over several years. Some of these proposals, it seems 
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to me, must have been discussed by you in your last meeting, at 
Paris. Others were not discussed. I would be very grateful for 
your kindness in going over these proposals and studying them with 
us, one after another. We shall explain the reasons which have 
led us to believe that each of them is necessary, and when you are 
unable to approve of them, will you be kind enough to tell us your 
reasons from a legal standpoint for not being able to accept them. 

I hope that, by this method, we will arrive at a solution which 
will remain in strict accord with the ideas and principles laid down 
in the Convention, until time, in the light of experience, decides 
which amendments are to be introduced by a later international 
agreement. 

In conclusion, I would like you to be fully convinced of our 
sincere desire to work in full collaboration with you, and of our 
intention to give a practical effect to an example of international 
social legislation upon which no reasonable man can fail to place 
his full approval. 


(2) Letter of Presidest Lamplugh Transmitting the I. U. A. I. 
Report to the C. I. T. E. J. A.’ 

At the general meeting which was held at London on September 
27 last, the I. U. A. I. again considered the question of the Rome 
Convention (third party liability) and considered also the report of 
the subcommittee that had been appointed to prepare a new blank 
form of international third party insurance certificate. 

After very careful study we approved in substance the recom- 
mendations of the subcommittee and I send you herewith a copy 
of the said recommendations as modified at the general meeting. 

It is, perhaps, desirable that I should add certain explanatory 
remarks. The difficulties, both of a practical and theoretical nature, 
growing out of the compulsory insurance that is required by the 
Convention have been the subject of discussions between the Avia- 
tion Insurers of the chief Eurpean countries for the past two years 
approximately. The principles introduced by the Convention are, 
in several respects, absolutely contrary to the current principles and 
practices of insurance in many of the countries that are concerned 
therewith and this circumstance, added to the uncertainty as to 
the way in which the liabilities and the obligations imposed by the 
Convention will be interpreted and on the comparatively small vol- 
ume of the third party premium income available to meet the serious 





2. A translation of Document 242 of the Proceedings of the C.I.T.E.J.A. ; 
being a report dated October 8, 1934, transmitting the views of the I.U.A.I. 
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obligations imposed by the Convention, has rendered it a question 
of the greatest difficulty to decide unanimously. 

In discussing the real exclusions that I now propose, I would 
like to mention the following points: 

1. We do not usually grant days of grace in an accident policy, 
but it would seem to be essential, where a Convention is involved, 
to introduce this practice in order to give time for the governments 
of the states concerned to distribute the necessary notices. The 
insurers are disposed to consent to this, and it should be assumed 
that each contracting state will designate a governmental agency to 
handle such notices. 

2. The Convention stipulates that the Insurers should have 
the right to limit the territorial attribution of the policy. While such 
a limitation is necessary from the point of view of the insurers, it 
is possible that too strict a limitation will entail unjust privation 
both with respect to the insured and to the third party in case of an 
involuntary deviation from the course due to force majeure and 
the insurers propose that a concession be made in favor of the 
insured in this respect. 

3. It will be remembered that the original proposal of the 
insurers in this connection was that the liability should be excluded 
if the aircraft was not in a good airworthy condition at the be- 
ginning of the flight. It has been recognized that, without any 
deliberate intention on the part of the insured, the aircraft might, 
in fact, be in a bad condition of airworthiness and that such fact 
alone should not invalidate the insurance. This exclusion has, 
therefore, been corrected so as to exclude only the aircraft which 
do not possess a valid certificate of airworthiness. 

4. The original proposal was that fraud or the withholding of 
facts of any nature whatever when obtaining the insurance would 
invalidate the policy. It has been appreciated that in practice that 
might give rise to technical defenses of a kind which should not be 
encouraged. Consequently, while in principle certain insurance 
interests which were affected thereby found it impossible to com- 
pletely waive this exclusion, they agreed to modify it in such a way 
as to limit the exclusion by putting it in such a form that it could 
not be invoked except very rarely and then only in case of fraud 
of the most serious nature. 

5. Article 14 of the Convention gave rise to great difficulties. 
The Convention places on the operator of aircraft an absolute lia- 
bility much more serious than that which attaches to other kinds of 
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transportation. On the other hand it gives him the advantage of 
limited liability, which enables him to insure the risk. What is 
given with one hand, however, is taken away from him with the 
other in Article 14, and while the insurers can offer protection only 
up to the limit fixed by the Convention, with respect to “faute 
lourde” (gross negligence) they are not at present in a position to 
go further than that or to offer any insurance with respect to “dol” 
(willful misconduct) on the part of the insured himself. 

6. This is a new exclusion which we have not considered 
heretofore. Although that is not definitely indicated in the Conven- 
tion, one may suppose that it should, as a matter of fact, apply to 
the ordinary conditions of life as it would be difficult, if not im- 
possible, to extend the protection to include also the abnormal con- 
ditions in time of war and civil commotions which are designated 
in the exclusion. 

7. Again, although the Convention does not expressly indi- 
cate it, one may suppose that its object is the protection of the 
blameless third party who has suffered damages and that the in- 
tention thereof is not to give rights to a claimant who supports a 
claim through fraudulent methods. This exclusion is not intended 
to deprive a blameless insured party of protection, but only to 
protect the said insured and the insurers against fraudulent claims 
which might otherwise be considered valid under the Convention. 

It is recognized that a certificate of this nature is insufficient 
with respect to the small details of the complete attainment of the 
ideals of the Convention which could not be attained except by an 
absolute, and unconditional, guarantee on behalf of the third party 
who has suffered an injury. Up to the present time such an attain- 
ment has not been possible, but it must be admitted that from the 
practical point of view the certificate which is now suggested would 
embrace the ideals of the Convention in all respects. The operator 
of the aircraft himself would always be protected against the risks, 
unless it be because of his deliberate action. The blameless third 
party claimant would always maintain his rights against the operator 
of the aircraft, and he would not be deprived of his rights, relative 
to the insurance, except in circumstances which probably would only 
very rarely present themselves. It should be observed very specially 
that the certificate now proposed accepts the principle of an insur- 
ance which attaches to the aircraft without restriction as to the 
person who is operating it, or the purpose for which it is used. 


In closing, I must add that the proposals the I. U. A. I. is now 
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making are subject to serious doubt in the minds of many of the 
members, with respect to their soundness from the point of view 
of practical insurance. These doubts cannot be settled except 
through the practical experience of the application of the Conven- 
tion and I am requested to emphasize strongly the circumstance that 
these proposals must be considered from an experimental point of 
view, intended to meet the immediate practical requirements of the 
Convention so far as is possible. The I. U. A. I. deems that it is 
of the highest importance that, four years after the date when the 
Convention becomes effective, an International Conference should 
be convoked to examine the text of the Convention and the insur- 
ance requirements from the point of view of practical experience. 

It is unnecessary to add that if certain points present them- 
selves which call for discussions or explanations, the Union places 
itself entirely at the disposal of the CITEJA and I shall be very 
happy, if the occasion arises, to arrange for a meeting between the 
two parties for this purpose. 

I present to you, gentlemen, the expression of my distinguished 
consideration. 

THE PRESIDENT. 


(3) Report to the C. I. T. E. J. A. on the Subject of the Use of 
the International Third Party Insurance Certificate 
with Reference to the Rome Convention 


The aim of the Convention, namely, the compensation of third 
parties for damages caused them by an aircraft without their having 
incurred in any fault is, as a matter of principle, an aim worthy of 
support. 

So far as may be possible the practical application of the Con- 
vention ought to aim to encourage international aviation and it 
should not put any new obstacles in the way of it. 

Consequently, in view of the fact that most operators of air- 
craft will probably prefer insurance rather than a bank deposit or 
guaranty, it is important that there should be a form of international 
third party insurance certificate agreed upon and accepted by all the 
countries which ratify the Convention. 

The ideal form of the certificate would be that of an absolute 
and unconditional guaranty which would attach to the aircraft 
itself, no matter where it is, nor how, nor by whom it is operated. 


There are several reasons why such an ideal cannot be realized 
immediately on a universal basis, especially the profound divergen- 
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cies among the insurance laws and practices in the various signatory 
countries. 

If it is desired to put the Convention in action and make it 
really practicable, the aviation insurers of each country concerned 
and their respective Governments must be prepared to sacrifice up 
to a certain point their individual regulatory bases in order to arrive 
at an understanding. 

There are several point on which the ideal certificate, which is 
mentioned in paragraph 4, would be out of harmony with the 
existing national laws and insurance practice. One of the most 
serious of these points is that it is the practice of nearly all aviation 
insurers to accept and fix the premium for each risk individually, 
taking into consideration in the case of aerial lines such things as 
the organization and the operation of the company and, in the case 
of individual aircraft owners, such things as the experience, skill 
and reputation of the pilot. The contract is, therefore, really an 
individual matter between the insurer and the insured, which re- 
quires unshakeable good faith on both sides. (This aspect of avia- 
tion insurance may have a tendency to diminish in importance with 
the development of aviation, but for the time being this considera- 
tion is of great importance from the point of view of the insurers.) 

Other points of practical difficulty present themselves, but it is 
felt that they can be taken into consideration with the help of prac- 
tical experience in the course of the revision recommended in the 
last paragraph of these remarks. If, however, the possibility exists 
that this recommendation may not be accepted, the I. U. A. I. 
reserves the right to emphasize the points of difficulty indicated 
above. 


(4) Proposals for the Certificate, October, 1934 


Recognizing the difficulties and also the fact that we cannot 
immediately correct the wording of the Convention itself, the Inter- 
national Union of Aviation Insurers, desiring to assist in putting 
the Convention in force, submits the following proposals: 

A—That the signatories of the Convention be invited to sign a 
protocol, agreeing upon a form of certificate which will be accepted 
internationally in satisfaction of the insurance requirements of the 
Convention. 

B—That the certificate should contain the registry letters of the 
aircraft, the name, address and nationality of the operator and the 
insurers respectively, the countries covered by the certificate, its 
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term of validity and the defences that the insurers may oppose to 
the claim of a third party who suffers damages. 
C—That the defences should be the following ones only: 


(1) That the accident took place more than fourteen days 
following the date of notice of the expiration or the end of the 
insurance; this notice should be given by the insurers, both to 
the insured and to a competent division of the Government 
designated for this purpose. 

(2) That the accident occurred outside the territorial 
limits of the insurance, unless the flight beyond the territorial 
limits was caused by force majeure. 

(3) That the aircraft does not possess a certificate of 
airworthiness valid at the time of the accident. 

(4) That the insurance was obtained through fraud of 
such a nature that if the insurers had known the real circum- 
stances they would have refused the risk. 

(5) That the damage was caused through malicious and 
voluntary misconduct on the part of the insured. 

(6) That the damage is the result of war conditions or 
civil disturbances. 

(7) That fraud on the part of the claimant or on the 
part of the claimant and the insured together must invalidate 
any claim under the Convention. 


It is of course understood that stricter exclusions as between 
the insurer and the insured may be, and will doubtless be imposed, 
the violation of which will give the insurer a right against the in- 
sured, but this right will not affect the rights of the third party who 
has suffered the damage. 

While these proposals, as is admitted. constitute a compromise, 
they represent very important concessions in view of the normal 
insurance practices of many of the countries concerned. Accord- 
ingly, as a certain degree of protection, the Union suggests to the 
CITEJA that, with respect to the protocol, the ratifying states 
should be requested to consent to introducing the following sup- 
plementary legislation in their respective laws, wherever it is 
necessary : 


(1) That it will be a criminal offense punishable by fine 
and imprisonment, for any person who shall obtain or try to 
obtain an international third party insurance certificate by 
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means of fraudulent statements or fraudulent withholding of 
essential facts. 

(2) That contributory negligence on the part of the third 
party (fault on the part of the victim) will always be taken 
into consideration in an action by a third party against an 
insurer or operator of an aircraft under the Convention. At the 
present time Article 2 of the Convention leaves some doubt on 
this point. 

(3) That the defendant will have the right with respect 
to any claim brought under the Convention to offer to the 
claimant or to pay in court a sum in satisfaction of a claim, on 
condition that if the claimant refuses to accept such sum, con- 
tinues with his action, and that he is not accorded more than 
the sum which was offered or paid to the court, the defense 
will be entitled to the costs of the action from the date on 
which it had paid the money to the court. 

(4) That the arrangement indicated above will be con- 
sidered as experimental and will form the subject of new inter- 
national collective consideration jointly with the I. U. A. I. 
based on practical experience at the end of a period which 
shall not exceed four years from the date on which the Con- 
vention became effective. 


(5) Revised Proposal of the I. U. A. I. at the 
Meeting of Sept. 20, 1935 


To THE SECRETARY GENERAL OF THE CITEJA. 


Mr. Secretary General: 


Pursuant to the request which you have stated to us this after- 
noon, we are hereby submitting the defenses which the I. U. A. I. 
is proposing, after revising them on the basis of our discussions of 
this afternoon. 

1. That the effect of the insurance ceases 15 days after notice 
of expiration or cancellation sent to the proper Government. 

2. That the damage occurred outside of the territorial limits 
stipulated in the contract, unless flight outside of such limits was 
caused by force majeure or the obligation to assist. 

3. Concerning this defense in connection with the certificate 
of airworthiness, we support the text suggested by Mr. Clyde, at 
the meeting of this afternoon. 

4. For this defense, concerning an untruthful statement by 
the insured and the personnel indispensable for the operation of the 
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aircraft, we support the text proposed by the British Delegation, in 
Document No, 260 (d) 1) and 2). 

5. Fraud of the insured.—Following the discussion we have 
had on this subject with the CITEJA, we are willing to abandon 
this defense. However, we are taking the liberty of calling the 
attention of the CITEJA to the advisability of revising Article 14 
of the Rome Convention, in order to avoid difficulties of a practical 
nature which the insurers believe are already very considerable. 

6. That the damage is the direct consequence of war or civil 
disturbance. 

7. Fraudulent claims.—We are willing to abandon this de- 
fense, after discussing with the CITEJA the numerous difficulties 
which it might bring about. 

The defense clauses which have been submitted to you repre- 
sent the fruit of the I. U. A. I.’s experience. We are taking the 
liberty of adding that the I. U. A. I. represents the interests of the 
great majority of aviation insurers in Europe, including, in Great 
Britain, two large groups of the Lloyd insurers. 

Among the defense clauses which we are submitting to you, 
allow us to stress particularly clause No. 1 which makes it possible 
for the insurer to get rid of a risk which it has found to be unde- 
sirable, within a suitable period of time, and clause No. 6 whereby 
the insurer is able to disregard risks of war, civil war, revolt and 
riots, in computing the premium. 

Of course, the I. U. A. I. fully recognizes that it devolves 
upon the CITEJA, as a legal organization, to determine how far it 
will go to meet the views that were expounded. Subject to the 
payment of an adequate premium, the members of the I. U. A. I. 
will certainly consider it their duty to accept the conclusions reached 
by the CITEJA. 

We are taking this opportunity to tell you once more how much 
we have been happy to be able to collaborate in the work undertaken 
by the CITEJA. 

Please accept, Mr. Secretary General, etc. . . . 

Signed: LAMPLUGH, 
PRESIDENT OF THE IUAI. 





THE TERMS OF THE LIABILITY INSUR- 
ANCE POLICY: THE BRITISH 
POINT OF VIEW 


Sir Maurice AMos AnD W. A. Brown* 


(1) Report of the British Delegation 


It seems desirable to sum up briefly the circumstances under 
which it has become necessary for the C.I.T.E.J.A. to resume the 
study of certain aspects of the problem of aircraft insurance 
against the risk of damage caused to third parties on surface. 

At the time of the examination of the Convention proposed by 
the Third International Conference on Private Air Law for the 
unification of certain rules relating to the liability for damages 
caused by aircraft to third parties on the surface, the Conference 
recommended that the C.I.T.E.J.A., in the studies it was pursuing 
on insurance in air navigation, should examine the question of in- 
surance of the operator’s liability to third parties in order to secure 
a uniform international regulation on this point. 

The aim of the proposed Convention is to impose upon aircraft 
an objective liability for the damages caused, combined with a limita- 
tion of such liability. Article 12 (1) of the Convention prescribes 
that every aircraft recorded on the Register of the territory of one 
high contracting party must, in order to fly over the territory of 
another high contracting party, be insured for the damages con- 
templated in the Convention, within the limits fixed in Article 8, 
with a public insurance institution or an insurer authorized for 
such risk in the territory in which the aircraft is registered. Para- 
graph 3 of the same Article 12 prescribes that the insurance must 
be assigned specially and preferentially to payment of the indemni- 
ties due on account of damages contemplated in the Convention. 
According to Article 14, the operator will not be entitled to avail 
himself of the provisions of the Convention that limit his liability 
(inter alia) if the security offered as prescribed by this Conven- 
tion is not good or does not cover the liability of the operator for 
the damage caused within the limits and conditions of the Con- 
vention. 





* Members of the British Delegation to the C.I.T.E.J.A., reporting the dele- 
gation’s views on the subject of Insurance in April, 1934; translated at the 
U. S. State Department from Document No. 211, Proceedings of the Third 
Committee of C.I.T.E.J.A. 


[439] 
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Article 16 prescribes that the judicial authorities of the de- 
fendant’s domicile and those of the place where the damage was 
caused, at the option of the plaintiff, shall have jurisdiction to hear 
damage suits in the territory of each of the high contracting parties, 
without prejudice to the injured third parties’ direct action against 
the insurer in a case where it would be exercised. 

It is not necessary to recall to the minds of the Members of 
the C.I.T.E.J.A. that the said provisions constitute a compromise 
between the diverse views with regard to the limits that should be 
fixed for the insurer’s liability, the Rome discussions having re- 
vealed the existence of substantial divergencies between the differ- 
ent viewpoints. 

The preliminary draft convention that was submitted to the 
Rome Conference was the one that finally resulted from the labogs 
of the C.I.T.E.J.A. at its Seventh Session at Stockholm, in the 
month of July, 1932. The text of this preliminary draft is printed 
on page 31, Volume 2, Documents, of the Minutes of the Sessions 
of the Third International Conference. Article 8 (1) of this pre- 
liminary draft states that each contracting State undertakes to in- 
clude in its legislation the necessary penalties in order that no air- 
craft entered upon its registers can circulate over the territory of 
another contracting state without being insured against the damages 
contemplated by this Convention and within the limits determined 
by the Convention. Under Article 12 the person suffering the 
damages will have a direct recourse against the insurer of the air- 
craft that caused the damage. 

What was the character of the right of the injured party 
against the insurer derived from Article 12 of the Stockholm draft? 
It could be seen at Rome that the opinions of the Delegates were 
far from being unanimous on this question. In the opinion of the 
majority this provision would have the effect of rendering the in- 
surer liable to the injured party in as absolute a manner as if his 
engagement had been stipulated directly and personally by the 
injured party. In other words, according to this interpretation, 
exceptions and defenses based upon the restrictive conditions of 
the policy, or upon the defects thereof, which exceptions and de- 
fenses may be pleaded by the insurer against the insured, the 
operator of the aircraft, would not be valid against the claims of the 
injured third parties. Other delegates maintained, on the contrary, 
that Article 12 by no means had the effect of contributing such a 
radical extension of the liability normally resulting from an in- 
surance contract, and that the injured third parties’ action still lay 
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in the system of the common law, and was limited consequently by 
all the exceptions which could be pleaded against the insurer. 

The discussions which took place on this subject at Rome are 
recorded on pages 187 to 198, 204 to 216, and 291 to 294 of the 
Minutes. Reference may be made likewise to the remarks sub- 
mitted by the British Delegation on Articles 12 and 13 (printed 
on pages 67 and 68, Volume 2, Documents), as well as the supple- 
mentary remarks of the same Delegation on the general problem 
of insurance in its relations with the Convention (printed on pages 
123 to 125). Sir Alfred Dennis’ conclusions (printed on page 190 
of the Minutes) indicate that he was far from insisting upon the 
integral principles of contractual liberties; he proposed, on the con- 
trary, that the insurer should not be permitted, in answer to a direct 
claim on the part of the injured third party, to avail himself of any 
of the conditions of the insurance contract not relating to one of 
the following six subjects: 

1. The case of fraud or concealment of a material fact 
by the insured ; 

2. The case where, at the beginning of the flight, the 
aircraft is not in a condition of air navigability [is not air- 
worthy] or is not properly equipped ; 

3. The case of violation of a rule of law when such viola- 
tion caused the damage or contributed to the same; 

4. The case where, in violation of the terms of the policy, 
the aircraft has taken part in races or other unusual sports 
events ; 

5. The case where, without being authorized to do so in 
the policy, the aircraft has engaged in a night flight; 

6. The case of fraud or premeditated misconduct of the 
operator. 

The special committee which was instituted with the mission 
of examining and reconciling these differences adopted by a ma- 
jority vote the following text’: 


Text ADOPTED BY THE SPECIAL COMMITTEE 


Article 8 


“1. Every aircraft recorded on the register of a contracting party must, 
in order to circulate above the territory of another contracting party or the 
high seas, be insured against the damages contemplated in this Convention, 
within the limits determined in Article 4 above, with a public insurance in- 





1. Volume 2, Documents, page 153. 
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stitution or an insurer specially approved for such risk by the State in which 
the aircraft is registered. 

“2. This insurance shall be considered as regular in each contracting 
State if it meets the following conditions: 

“(a) that it covers all the risks contemplated in this Convention or that 
the clauses omitting or reducing the insurer’s guaranty in certain cases shall 
not be valid against third parties; 

“(b) that it covers the liability to third parties, regardless of which 
operator is declared liable and even in a case where there is an abusive 
operation ; 

“(c) that the insurance indemnity cannot be legally paid except to the 
party suffering the accident or to his legal representatives ; 

“(d) that the insurer cannot plead against third parties the causes of 
nullity or of cancellation of the insurance contract that he could plead against 
the insured. 

“3. If the insurance does not meet all these conditions, each contracting 
State may make use of the right which is granted it in Article 10, paragraph 
3, of this Convention. 

Article 9 

“1, The legislation of each State may exempt the aircraft from this 

insurance wholly or in part if a security is given for the risks contemplated 


by this Convention: * 


“(a) in the form of a cash deposit made in a public fund or a bank 
approved for this purpose by the State of registry; 

“(b) in the form of a guaranty given by a bank approved for this pur- 
pose by the State of registry. 

“2. The case deposit and the guaranty must be assigned specially and 
preferentially to payment of the indemnities due on account of damages con- 
templated in this Convention. They must be reintegrated as soon as the 
sums they represent are susceptible of being reduced by the amount of a 
compensation payment. 


Article 10 

“1, The nature, the scope and the duration of the securities contemplated 
in Articles 8 and 9 above shall be evidenced either by an official certificate 
or by an official notation upon some of the ship’s papers. This certificate or 
this document must be produced whenever required by the public authorities 
or on the request of any interested party. 

“2. The said certificate or document must conform to the forms at- 
tached to the Convention, and they will attest to the regularity of the situa- 
tion of the aircraft with respect to the obligations of the operator. 

“3. If none of the said documents can be produced, if the document is 
irregular, or if the duration of the security has expired, the aircraft must be 
held by the proper authorities of one of the contracting States until the 
necessary steps have been taken to render its situation regular. 

“4. If the insurance contracted does not meet the conditions contem 
plated in Article 8 above, a notation to that effect shall be made on the 
official certificate or on the ship’s papers. The insured may demand that the 
indication of the condition which is not met by the insurance shall be noted 
in writing. The State on whose territory the aircraft has entered may then 
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authorize the flight, considering the security as sufficient, or prohibit it until 
one of the guaranties contemplated in Article 8 and 9 has been given. 
Article 11 

“The operator shall not be entitled to avail himself of the provisions of 
this Convention that limit his liability: 

“1. If the damage is due to fraud or gross negligence on his part or on 
the part of his agents, with the exception, however, of errors in piloting. 

“2. If he is not insured under the conditions contemplated in Article 3, 
Paragraph 2, or if he has not furnished the security contemplated in Article 9, 
unless the State on whose territory the damage was caused has authorized 
the flight in accordance with the provisions of Article 10, Paragraph 3, above.” 


The Special Committee’s report was not adopted by the Con- 
ference; but a compromise solution among the various viewpoints 
was finally found, and was expressed in the text cited above of the 
Rome Convention, by virtue whereof the operator of an aircraft, 
whose liability is not covered by a valid insurance, loses the right to 
appeal to the provisions of the Convention limiting the said lia- 
bility. The ideal of a uniform insurance policy for all countries was 
given up as impossible of realization; and the Convention, while 
refraining from questioning the direct right of action against the 
insurer which can exist outside of its provisions, does not prescribe 
the recognition of such right. It is to be supposed that even in cases 
where there actually exists a direct right of action against the 
insurer, the latter are authorized to invoke against the injured third 
party all the defenses which would be at their disposal against the 
insured himself, 

The terms of the compromise solution were explained to the 
Conference by the President and by Professor Ripert, whose 
speeches are found on pages 291 and 294 of the Minutes. As it 
appears from the decision adopted on this subject by the Conference, 
the latter felt, nevertheless, that it would be desirable to submit to 
more extended examination the question of the possibility of 
rendering more efficacious the security furnished by insurance to 
injured third parties, without placing too heavy burdens upon the 
development of civil aviation, by exaggerating the charges for in- 
surance against the risks contemplated by the Convention, or 
otherwise. 

The Conference was given to understand that European insurers 
were ready, for their part, to study the question as to whether they 
could accept a direct liability toward third parties, and, if so, on 
what conditions. 

The conditions of an air insurance contract must necessarily 
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depend, in large part, upon the personal reputation and the technical 
qualifications of the insured and the pilot, as well as other variable 
circumstances. For this reason, the ideal of a uniform insurance 
policy, or a uniform insurance premium, is impossible of realiza- 
tion. It is necessary to leave complete liberty to the insurers as 
well as to the insured to agree upon special conditions which seem 
to them to be suitable in the circumstances of each case. The 
progressive way seems to lie in the suggestions made at Rome by 
the British Delegation—which suggestions, it appears, would be 
acceptable to the European insurers—whereby the injured third 
parties would be acknowledged to have, under proper conditions, 
a direct right of action against the insurers, and that at the same 
time, without changing the contractual relations between the in- 
surers and the insured, a limit be imposed upon the defenses which 
might be invoked by the insurers against the action of the third 
party. 

Lloyd’s insurance policy on liability to third parties contains, 
in the form now in current use, explicit stipulations, among -others, 
on the following subjects: 

(1) The purposes for which the aircraft may be used: For 
example, prohibition of night flying; 

(2) The country in which flight is authorized; 

(3) The name of the operator and the pilot; 

(4) The material condition of the aircraft (‘‘airworthiness”) ; 

(5) Prohibition of acknowledgment of his liability by the 
insured, after an accident; 

(6) Exclusion (sometimes) of accident risks within the limits 
of an airport, or on the occasion of a public meeting; 

(7) Nullity of a fraudulent insurance contract. The viola- 
tion of any one of these conditions authorizes the insurers to con- 
sider the policy as cancelled. 

It is quite well understood that Lloyd’s insurers are prepared to 
underwrite almost all imaginable risks, without exception; but they 
would not agree to underwrite unusual risks except upon payment 
of premiums in proportion by the insured. 

This involves the question of maintaining a fair balance. The 
imposition upon the insurers of too great a direct liability to 
injured third parties would result by making the “good risks” share 
the expenses of the “bad risks,” in increasing to serious propor- 
tions the liabilities of the business operations, and thus retarding 
the development of aviation and the aviation industry. 
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Keeping in view these considerations of a general order, it 
would perhaps be useful to examine the conditions of the Lloyd’s 
policy mentioned above (page 8) from the point of view of the 
question of the practicable situation of the insurer who is the object 
of a direct action upon the suit of an injured third party. 
We may admit with respect to No. 1, that it would be pos- . 
sible to exaggerate the risk that the insured aircraft will be used 
in a way not authorized by the policy, and that the possibility of an 
unauthorized use thereof, excluded from the category of the de- 
fense which may be invoked by the insurer against the third party, 
could be covered without an excessive addition to the premium. 
All the more because the foreign countries visited by the aircraft 
may, by their own regulations, protect their citizens against the 
danger of stunt flying or other unusual flights. Similar remarks are 
applicable to conditions Nos. 2, 3 and 4, especially when it is re- 
membered that the operator will almost certainly have insured him- 
self against the risk of damage to the aircraft and to his own per- 
son, and that by a policy which will grant similar conditions, which 
conditions will of course retain their full effect with respect to him. 
The interest the operator will have in refraining from any act of 
negligence which would have the effect of endangering his own 
right of recourse, will greatly influence him to give his full attention 
to the airworthiness of the aircraft, and to the manner in which it 
is piloted. 

The validity of the defense based upon a condition relating to 
the country in which the flight is authorized by the policy seems to 
be contemplated by Article 13 of the Rome Convention. The pos- 
sibility remains open to each country of taking all possible measures 
to prevent the illegal entrance of foreign aircraft, and to have 
verifications made as to whether their policies authorize flight over 
the territory visited. 

As to condition No. 3, it is difficult to admit that it is unrea- 
sonable for the insurer to be able to make objection to operation by 
persons other than those expressly contemplated in the policy. But 
the Rome Convention (Article 5) renders the operator liable for 
the damage caused when an aircraft is being used without his con- 
sent, if he has not taken the useful measures to prevent it. It may 
be that the risk may be considered as not being too great for the 
insurers, and they would be ready to accept it without insisting 
upon too great an increase in the premium. 

With regard to condition No. 4, it would perhaps be dangerous 
to agree that the insurers can invoke, against third parties, as a 





446 JOURNAL OF AIR LAW 


defense, the bad physical condition of aircraft, as almost every 
accident can be attributed to some defect or other of this nature. 
But it would perhaps be well to require the insured operator to 
obtain a certificate of airworthiness of the aircraft; and the ques- 
tion would be worthy of study as to whether the insurer should not 
be authorized to invoke the existence of a material defect which, 
if it had been discovered at the beginning of the flight, would have 
necessitated the refusal of such certificate. 

As to the conditions indicated under No. 5, it does not seem 
at all inequitable for the insurer to be able, as against third parties, 
to contest the correctness or the decisive character of the operator’s 
admissions. The claimant would not be prejudiced in the proof of 
his just claims; while the insurer, in a contrary case, might be 
exposed to the danger of serious injustice if he were bound by the 
lightly made admission of an operator whose sense of responsibility 
would be lessened by the fact that it is someone else who will pay. 

As to condition Ne. 7, it must be admitted that it would be 
difficult for the insurer to estimate the proper premium if he must 
remain liable, even in a case where the policy has been issued on the 
basis of fraudulent statements. Such a contract would constitute 
an insurance not only against the risks of aviation but against 
the risk of the insured’s dishonesty. It is a universal principle of 
law that a contract obtained by means of fraudulent statements is 
null and void, either absolutely or relatively, and there do not seem 
to be sufficient reasons to make an exception to this principle in the 
case of aeronautic insurance. Such a case would perhaps present 
itself only rarely in practice; but the cases which did occur would 
precisely be among the most onerous for the insurers; and there are 
grounds for doubting whether it would be possible, as a matter of 
fact, to contract insurance contemplating this eventuality. Perhaps, 
however, we might adopt the principle that the right of the insurer 
to make objections on the ground of fraud on the part of the 
insured should be limited to the case in which it would be estab- 
lished that the fraudulent statement had a real connection with the 
damage caused, in view of the fact, especially, that the liability to be 
covered is independent of negligence on the part of the operator. 

The idea of establishing an identical form of policy for the 
various countries would perhaps not be impossible of realization, but 
its realization would not be in the interest of the aviators. The 
most desirable solution of the problem would consist rather: 

(a) In imposing upon every insurer who sells policies ac- 
knowledged as satisfying the conditions prescribed by the Rome 
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Convention, a direct obligation in favor of the injured third party; 

(b) In recognizing that the right of action of the said third 
parties must be exercised at the insurer’s domicile; 

(c) In agreeing that the direct obligation of the insurer to the 
third parties shall be independent of the special stipulations of the 
policy, the insurers remaining free to determine as they see fit upon 
the premiums, their possible recourse against the insured, and, in 
general, all the conditions of the contract which do not affect the 
third party’s right; 

(d) In recognizing that the injured third party’s rights of 
action are subject to the following conditions: 

(1) That the damage was caused during the period in which 
the policy was valid; 

(2) That the damage was caused within the territorial limits 
contemplated by the policy (these last two conditions resulting by 
implication from the provisions of the Rome Convention) ; 

(3) That at the beginning of the flight the aircraft was pro- 
vided with a certificate of airworthiness, of which we have spoken, 
and that at this very moment there is no apparent defect which 
would have justified the refusal by the proper authorities of a flight 
permit.? 

(4) That the damage was not caused by a fact or a circum- 
stance on the subject of which the insured has been guilty of 
deceitful statements made to the insurer; 

(5) That any admissions which the operator may have made 
to the third party or otherwise will not be valid against the insurer. 

It seems evident that notwithstanding the provision of the 
article of the Rome Convention which renders valid the defense of 
joint negligence, litigation by the injured third parties and insurers 
will rarely raise the question of the fact of the liability, and that 
claims of this nature will almost always demand for their solution 
only the pecuniary estimation of the damage caused. The same is 
irue in most cases of disputes relating to maritime assistance; and 
as experience shows that in cases of this nature it is easy and not 
very costly to establish in hearings where both parties are in at- 
tendance the amount of the indemnities payable without going out of 
the City of London, although the ship and the cargo which are 
subjects of the litigation are at the other end of the world, we may 





2. It would perhaps’ be proper to observe that the general opinion on this 
subject seems to be changing, as in indicated by the fact that according to a 
bill now before the British Parliament the (compulsory) insurer of automobile 
liability would be deprived of the right to invoke against the injured third party 
any condition of the policy relating to the material condition of the vehicle 
insured. 
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maintain that it would be equally easy at the very domicile of the 
insurer to agree upon the amount of the damage caused elsewhere 
by aircraft. 

It would be opportune to impose upon the injured third party 
a peremptory choice between the exercise of his action against the 
operator and direct action against the insurer. To this principle we 
might, however, permit two exceptions: 

(1) Ina case where the third party, having secured a judg- 
ment against the insurer believes that he can prove that the operator 
was guilty of gross negligence, which would permit him, by virtue 
of Article 14 of the Rome Convention, to claim from the operator 
compensation beyond the limits fixed in Article 8; 

(2) In cases where the insurer shall have proved that for a 
cause independent of the existence or of the cause of the damage, 
the policy cannot be validly pleaded against him in the case. 

We might prescribe that when the insurer intends to invoke a 
defense of this nature, he would be obliged to give notice of his 
intention within a short period, in order that the propriety thereof 
may be passed upon summarily and as a preliminary remedy. In 
case the insurer gained his case in this procedure, the claimant 
would have full liberty to resume his action against the operator. 

In this order of ideas, it is thought, the interests of the injured 
third parties could be reconciled with those of the insurers, in such 
a way as to make possible the functioning of insurance with favor- 
able premiums, while doing justice to the fair claims of any possible 
injured parties. 

Document No. 203, which was distributed to the members of 
the C.I.T.E.J.A. at the London Session in October, 1933, includes: 

Form of certificate proposed as satisfying the conditions of 
Article 13 of the Rome Convention. This form had been unani- 
mously approved by the meeting of the “National Aviation Insur- 
ance Pools” which had just been held at Montreux. 

It may as well be recognized that if a uniform certificate is not 
adopted there will be difficulties of administration. We think that 
the form suggested is satisfactory; and if a new Convention is 
adopted along the general lines proposed in this note, it would be 
possible to omit the words “subject to the conditions of the policy.” 

The few foregoing remarks are submitted to the members of 
the C.I.T.E.J.A. for examination in the hope that the discussion to 
which they may give rise in the next meeting of the Third Com- 
mission, will provide the Reporter with directions that will permit 
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him to prepare a draft convention for submission subsequently to 
the C.I.T.E.J.A. for approval, in execution of the task which was 
imposed upon them by the decision of the Third International 
Conference. 


(2) Revised Text of the British Delegation’s Proposal 


The C.I.T.E.J.A.: 

Considering that it appears difficult, at the present time, to 
reach a final solution on certain problems which arise in connection 
with the putting into execution of Articles 12 and 14 of the Con- 
vention signed at Rome, on May 29, 1933, for the unification of 
certain rules relating to damages caused by aircraft to third parties 
on the surface; 

Considering that there is reason to believe that there would be 
advantage in having the C.I.T.E.J.A. express its opinion with ref- 
erence to the conditions under which the said articles ought to be 
applied, 

States that it is of the following opinion: 

1. In order to comply with the provisions of Articles 12 and 
14 of the Rome Convention for the unification of certain rules re- 
lating to damages caused to third parties on the surface, laws should 
be enacted providing that, in order to defeat a claim made under 
the terms of the said Convention by an injured third party, the 
insurer, in addition to the defenses available to the operator, can 
set up only one or more of the following defenses: 

a) That, at the time when the injury was suffered, the 
obligation of the insurer had been terminated by lapse of time. 

b) That the injury occurred outside the territorial limits 
stipulated in the insurance contract, unless such flight outside 
such limits shall have been caused by force majeure or the 
obligation to assist. 

c) That, at the beginning of the flight, there was no valid 
certificate of airworthiness in existence for the aircraft. 

d) That the personnel indispensable for the operation of 
the aircraft did not hold valid licenses. 

2. a) The obligation of the insurer shall be deemed to have 
been terminated upon the date fixed by the insurance contract for 
its own normal expiration, or upon the date fixed by an anticipatory 
denunciation; provided, however, that notice of one or the other 





3. Document No. 260, Annex A, p. 63, of the Proceedings of the Third 
Committee of the C.I.T.E.J.A. at the joint meeting with the I.A.T.A., and the 
I.U.A.I., dated July, 1935, translated at the U. S. State Department. 
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date, according to the case, shall have been sent in due time by the 
insurer both to the insured and to the proper authorities of the 
Government in whose territory the aircraft is registered. 

b) In order to be deemed to have been sent in due time, the 
notice must be sent before the normal expiration date of the con- 
tract or the date contemplated in the denunciation, within a period 
of time which shall neither be less than thirty days nor more than 
sixty days. 

c) If the notice is delayed the time during which the insurer’s 
liability shall continue to exist shall be extended by a period of time 
equal to such delay. 

d) A premature notice shall have no effect. 

e) If the operator has contracted for other valid insurance, 
the extended liability of the first insurer shall cease upon the 
effective date of the new contract. 


London, July, 1935. 





A PROPOSAL FOR COMPULSORY MARI- 
TIME LIABILITY INSURANCE* 


Str Norman Hitt 


Mr. Chairman, before submitting the Report of my Committee, 
it is, I think, desirable that I should very briefly recall to the recol- 
lection of the Conference the steps taken up to the present time. 

The question was first before the Conference at our meeting in 
1924, and at that time there were two movements on foot. One 
had been started by an International Emigration Commission, held 
in Geneva in 1921, attended by the representatives of the Govern- 
ments of fourteen countries, and held in pursuance of decisions 
arrived at by the General Labor Conference held in Washington 
in 1919. This Commission adopted unanimously a Resolution in 
favor of a system’ guaranteeing, for the benefit of dependents, 
emigrants against risk of death or disablement, and urged upon 
all Governments the desirability of instituting, if they had not 
already done so, such a system. 

Concurrently with this movement there was another movement 
on foot for placing the laws governing the liability of the shipowner 
to the passenger in respect of claims resulting from death or per- 
sonal injury on a sound and uniform basis. In this movement the 
International Maritime Committee took the lead. 

It cannot be pretended that the law, as it stands, is on a satis- 
factory footing, either nationally or internationally. It is full of 
doubt and uncertainty. All that can be said is that the number of 
claims are, in total, small, and that they are diminishing in number, 
and that therefore the confusion created by the existing law is not 
a serious matter to the shipowner from the business point of view. 

3ut the individual claims are serious, and it cannot be pre- 
tended that the law as it stands gives to the individual passenger the 
protection he needs; and so long as the passengers remain dissatis- 
fied, demands will be made for the revision of the laws, or for the 
adoption of such insurance schemes as those advocated in Geneva 
in 1921, 

The extent of the existing protection afforded to passengers, 





* Speech at the International Shipping Conference, September, 1928, report- 
ing on Compulsory Passenger Insurance; from Bulletin No. 86 of the Interna- 
tional Maritime Committee, p. 21. 

tSir Norman Hill was then President of the I.M.C., and was referred to 
in debate as “not the old man of shipping, but the grand man of shipping.” 
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and therefore of the shipowners’ liability, may, I think, be fairly 
summarized as follows: 

(A) Jn overwhelming disasters in which the vessel is lost, the 
amount recoverable by the dependents of a passenger whose life is 
lost at sea is nothing more than a gamble. It depends on: (1) The 
possibility of proving negligence, and in the case of a “missing ship” 
that is nearly always impossible. (2) On the nationality of the ship 
on which there is negligence. (3) On the size of the ship on which 
there is negligence. (4) On the value after the casualty of the ship 
on which there is negligence. (5) On the total number of lives lost 
in the casualty. 

(B) Jn other accidents involving death or injury to few, the 
amount recoverable under the existing system is almost as great a 
gamble. There are on the one hand the difficulties of proving 
negligence and contending with the wide divergence between the 
laws of the different nations as to the right of the shipowner to free 
himself by his contract from the responsibility for such negligence, 
and, on the other hand, the chance of a big award. 

(C) Jn both classes of disaster about one-half of the total 
amount paid by the shipowners under the existing system goes into 
the pockets of the lawyers. 

It is manifest that whatever protection is afforded to the pas- 
sengers, and in whatever form it is given, the liability imposed on 
the shipowners must be taken into account as one of the working 
expenses of the Line, and, as such, must be provided for out of the 
earnings of the Line. The protection given must therefore be within 
the means of the passengers, as its cost must be covered by the fares 
charged. 

This being the position, some of us suggested to the Inter- 
national Maritime Committee that the needs of the passengers could 
never be met under laws based on responsibility for negligence. We 
pointed out that what the passengers need is insurance against risk 
of accidents of all kinds, occurring during the voyage, which result 
in death or personal injury. And we stated our belief that a well- 
considered scheme on those lines could be formulated without in- 
creasing the cost of transport, provided it was accepted in full and 
complete satisfaction of the shipowners’ liabilities in every shape 
and form. 

It was in these circumstances that the Maritime Committee 
adopted, in August, 1923, at its Gothenburg meeting, the following 
Resolutions :— 
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“(1) That in view of steps which are being taken by individual States to 

provide economic protection for their nationals against the conse- 
quences of casualties occurring during oversea transport, whether 
occasioned by negligence or by chance, it may be desirable to 
formulate a universal system for international adoption. 
Having regard to the difficulties attaching to the matter, this Con- 
ference is of opinion that the question of compulsory insurance of 
passengers carried by sea ought to be further studied, and asks the 
Permanent Bureau in consultation with a Committee nominated by 
this Conference to investigate the advisability of framing a scheme 
for report to the next Conference.” 


In putting the position before the International Shipping Con- 
ference in 1924, I said: 

“You recollect that what the Commission representing the Gov- 
ernments insisted on in August, 1921, was a real and comprehensive 
protection for emigrants, not only against the negligence of ship- 
owners and their servants, but also against all risks and chances 
incident to travel. Can the shipowners help in securing such pro- 
tection, and, if so, is it in their interests that they should help? 

“T think it is manifest that a scheme giving such a form of 
protection could be worked by the shipowners carrying the emi- 
grants at far less cost, and with far greater satisfaction to the 
emigrants, than by any organization set up by the country from 
which either the emigrants are sailing, or the country to which 
the emigrants are proceeding. For example: Insurance, if pro- 
vided by the shipowner, could be combined with the passenger ticket 
and its cost could be collected as part of the fare, thereby obviating 
the need of any separate organization charged with the duty of 
issuing policies and collecting premiums from either the emigrants 
or the shipowners, or both. Then again, the claims under a pas- 
senger ticket could be made and enforced in whatever country the 
ship might be, thereby obviating the need of the claimants proving 
their claims in the country from which they had sailed. Again, all 
claims, if they were based on the passenger ticket, would be exam- 
ined and satisfied by the shipowners, thereby obviating the neces- 
sity of setting up a separate organization charged with the duty of 
investigating and settling claims. 

“Tt is clear that if any such scheme as the Governments have in 
view is to be made workable, it must be placed on a reasonable 
footing as to costs. A scheme which imposed such a cost on the 
emigrant as to preclude him from ever buying a passenger ticket 
would be absurd. The scheme must be kept, and it must be worked, 
within the means of the emigrant. 
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“T think there are two factors that will play an all-important 
part if the cost of the scheme is to be kept within reasonable limits. 
The first point is the distribution of the risks as widely as possible, 
and the second point is fixing definite maximum liabilities which are 
fair and reasonable in themselves. 

“T take my first point: Taken as a whole, oversea travel is 
extraordinarily safe, and therefore the aggregate of deaths and 
injuries is but a trifling percentage of the aggregate numbers car- 
ried. I think that in practice it will be found impossible to draw 
a dividing line which will be acceptable to all nations, between 
emigrants and other passengers; I think probably that if you want 
to elaborate an effective, economic and satisfactory scheme of in- 
surance it will have to cover all your passengers. 

“As to the second point—that is, the fixing of a definite maxi- 
mum liability in an amount which is fair and reasonable in itself— 
we must, if we are to give a comprehensive insurance, cover lia- 
bilities of all kinds, whether they arise from pure chance or mis- 
fortune, or through negligence of those on board the vessel which 
is carrying the passengers or of any other vessel. Experience has 
shown that any system based on responsibility for negligence does 
not give the protection required. Indeed, I think we can go further 
and say that experience has shown that such a system is hopelessly 
inadequate to give the protection that is needed. But, on the other 
hand, under such a system occasions do arise when the individual 
shipowner is overwhelmed with liabilities. If the scheme is not to 
increase the cost beyond the capacity of the emigrants, it seems to 
me that the independent right to claim, in the event of the claim- 
ant proving negligence, will have to be given up, in exchange for 
the right to claim up to the fixed and agreed amount, whether or 
not there be negligence.” 

After this statement [at the Conference of 1924] there was a 
general discussion, and ultimately the following Resolution was 
adopted by the International Shipping Conference in 1924: 

“(1) That this Conference, representative of the shipping industry in 
every part of the world, endorses the Resolution passed by the 
Comité Maritime International at their Conference in Gothenburg 
on the 16th August, 1923, and invites the Comité to continue their 
study of the subject. 

(2) That a Committee of this Conference be appointed to co-operate 

with the Comité Maritime in the examination of the subject.” 


[I will not trouble you with a description of the work that has 
been put into preparation of a Convention on the lines I have indi- 
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cated. A great deal of work has been done by a Sub-Committee 
of the Comité Maritime, and the drafts prepared by that Sub- 
Committee have been reviewed at general meetings of the Comité 
Maritime in Genoa and Amsterdam. The last of these meetings 
was that held in Amsterdam in 1927 and at that meeting the fol- 
lowing Resolution was adopted: 

“This Conference therefore requests its Sub-Committee :— 

(1) To continue its work in order that the proposed system of insur- 
ance may be further developed in the light of the views expressed 
at this Conference and the information supplied by the Interna- 
tional Labour Office. 

To draft, for submission to the Comité Maritime, an International 
Convention, such as will receive the general support of the repre- 
sentatives of passengers and shipowners.” 


Since the Amsterdam meeting the unofficial organizations rep- 
resenting migrants, whose head office is in Geneva, have given a 
great deal of consideration to the draft Convention, but have not 
yet arrived at any final conclusions, They are meeting in conference 
in September, when they propose to review the whole position and 
determine on their line of action. 

In the meantime, some further nations have introduced their 
own systems for the insurance of emigents, and the International 
Labor Office is following closely the work of the Comité Maritime, 
and is awaiting the Report of its Committee. 

From our point of view it may be said that the position is as 
it was when the question was last before the International Shipping 
Conference in 1926—and indeed as it was when the question was 
first before the International Shipping Conference in 1924. We are 
still waiting for a scheme which will meet and satisfy the needs 
of passengers, and in particular of the emigrant class, without 
increasing the cost of travel. It is clear that no such scheme is 
yet before us, as, apart from all other points, we have failed so far 
to obtain any authoritative statement as to the amounts to be covered 
by the proposed insurance. 

But although from one point of view but little progress has 
been made, I think that we are today in a position to judge what 
are the methods by which such a scheme, if any scheme can be 
formed, can be brought into operation. 

In the first place, I doubt any Convention being drafted which 
substitutes in law the protection of insurance for the liability for 
negligence. The fact that the legal principle of liability for negli- 
gence has failed badly in providing the protection that the passen- 





456 JOURNAL OF AIR LAW 


gers need and are asking for, and the further fact that no system 
based on that principle can be framed to meet the needs of pas- 
sengers—even this fact will not persuade the lawyers to make the 
change. [Even if we convince the lawyers on this point, I do not 
think there is any chance of getting them to accept the idea that 
the insurance must take the place of the liability of the whole 
shipping community towards the passengers, yet that idea is the 
foundation upon which any workable scheme must be based. From 
the passenger’s point of view he needs protection if the collision is 
caused by the ship on which he is being carried, or on any other 
ship. And from the shipowner’s point of view the insurance of 
passengers against risks resulting from pure chance can only be 
borne if the insurance liability in all cases is fixed in amount. 

Further, if we can convince the lawyers on both of these points, 
the chances are that a Convention would overload the scheme with 
excessive precautions as to the methods of insurance, and thereby 
add substantially to the cost of travel without conferring any bene- 
fit on the passengers. 

It has been suggested that the question has been confused by 
the introduction of the term “insurance.” But if the shipowner is 
to bear the risks of pure chance I know no other apt description 
of the scheme. And I am certain that the passengers will look for 
“insurance,” and that they will not be satisfied with anything else 
in exchange for their rights under the existing law. 

But because the term “insurance” has been used, we are told 
that the shipowner is not an underwriter, and that he is entirely 
unequal to the task of undertaking all the responsibilities and in- 
tricacies of the business of insurance. That may be true in a gen- 
eral sense, but it is surely ludicrously inapplicable to the scheme 
under consideration. Existing passenger laws of all nations already 
impose liabilities on shipowners in varying degrees, and for matters 
some of which are within, but others of which are entirely beyond, 
their control. In the same way the existing laws of a good many 
nations have for many years imposed on shipowners responsibili- 
ties in regard to cargo, in matters some of which are entirely be- 
yond their control. And under The Hague Rules these responsi- 
bilities are being extended. The international trade of the world 
exceeds in value £4,000,000,000 a year, the greater portion of which 
is carried by sea. Neither the law nor any other body has ever 
questioned the efficiency or the sufficiency of the shipowners to 
bear the burdens that have been placed upon them in respect of 
this enormous volume and value of traffic. 
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In matters such as these—and in particular in regard to respon- 
sibilities in respect of passengers and cargo resulting from matters 
which are entirely beyond the control of the shipowners—how does 
the shipowner’s position differ from that of the underwriter? And 
has not the shipowner proved equal to the task of undertaking all 
the responsibilities and intricacies incident to the burdens that have 
been put upon him? 

Apart from the adoption of the insurance scheme, I doubt of 
any Convention being drafted which either affirms the right of 
freedom of contract in regard to passengers, or, on the other hand, 
asserts the rights of all nations to impose such terms as may have 
been agreed to internationally. There are nations firmly wedded 
to freedom of contract, and there are other nations equally deter- 
mined on control as a matter of public policy. Uniformity of law 
on this point is, I am afraid, impossible. 

If | am right, and there is no chance of securing a Convention 
on lines which will give the passengers what they need, without 
unduly increasing the cost of travel, must we abandon the work 
upon which we have been engaged for so many years? If we do 
so, we shall leave the laws under which we carry on our business 
in a hopeless state of doubt and confusion. We shall leave the 
amount recoverable by the passenger, and therefore the amount 
payable by the shipowner, in great measure to chance. And we 
shall leave the Governments to go on elaborating schemes, which 
may or may not be consistent with one another, for the special 
protection of particular classes of passengers, and to superimpose 
those new schemes on the top of our existing responsibilities. 

I am convinced that to leave the position to develop on those 
lines will be in the interests of neither the passengers nor the ship- 
owners. If such a scheme as we have had under consideration can 
be framed on sound business lines it will, I believe, work for the 
benefit of both, and if only the law will not stand in its way it 
can be carried into effect. 

The terms upon which the protection of insurance may be 
allowed to take the place of liability for negligence must be fair 
and equitable as between the passengerss and the shipowners; and 
they can best be adjusted by the process of collective bargaining 
between the representatives of those interests, just as the York- 
Antwerp Rules of General Average were agreed upon years ago 
and have since been revised from time to time as occasion has 
required. 

If and when terms have been so adjusted, they would be 
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standard terms, to be incorporated by way of voluntary contract, 
in the passenger tickets of some or of all classes of passengers, and 
on some or on all routes. Whether they are incorporated or not 
would be determined by each Line and its own passengers. If a 
passenger preferred the insurance protection, he would get it from 
a Line working under the Rules, but he would surrender all other 
tights in respect of the risks covered. If a Line is prepared to 
remain under its existing liabilities, it wuld not adopt the Rules. 
If a Government thought it necessary to impose the insurance sys- 
tem, it would have before it the standard form. 

Can we, working on these lines, secure for our passengers that 
for which they are asking—namely, real protection on a certain and 
iniform basis? 

Some of us on the Committee believe that the subject can be 
so attained; others are doubtful; but we are all unanimous in rec- 
ommending that no effort should be lacking on the part of the ship- 
owners to meet and satisfy the needs of the passengers. A scheme 
that is so costly as to prevent travel will be worse than useless; 
and if the protection asked for is to be given and at a cost that is 
within the means of the passengers, and in particular of the emi- 
grants, it can only be given with the help of the shipowners’ 


organizations. 


APPENDIX A 


TEXT OF DRAFT AGREEMENT REFERRED TO IN 
SIR NORMAN HILL’S REPORT 


Passenger Insurance Benefits 


“In this agreement the word ‘voyage’ shall be taken to cover the whole 
period whilst the passenger is on board the vessel, and also the processes of 
embarkation and disembarkation whether directly from or to the shore or by 
means of gangways or ladders or by means of tenders, tugs, ferries or other 
craft or by means of any form of air transport. 

“1. In consideration of the acceptance by the passenger of the benefits 
of insurance conferred by this agreement in lieu of his rights under the 
maritime and common law, the shipowner agrees to insure the passenger in 
the amounts set out in the Schedule hereto against all risks of accident 
causing death or personal injury which may occur during the course of the 
voyage. 

“2. In the event of the passenger sustaining personal injury by accident 
as aforesaid, the shipowner agrees to pay the sum due under such insurance 
to the passenger, and in the case of the death of the passenger by accident 
the shipowner agrees to pay such sum to any person duly nominated by the 
passenger as provided for in Clause 3 hereof, or in default of such nomina- 
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tion by the passenger, to such person or authority as may be appointed by 
the National Law of the passenger to receive the same. 

“3. At any time before the commencement of the voyage the passenger 
may nominate any person to receive the sum payable under the insurance in 
the event of death by accident of the passenger. Such nomination shall be 
made in writing by the passenger in duplicate on a form which will be pro- 
vided for the purpose by the shipowner or his agent. One copy of such form 
shall be retained by him and the other copy shall be delivered to the 
passenger. 

“4. The insurance aforesaid shall cover all accidents, even when the 
same are occasioned by the negligence or want of reasonable care of the 
passenger, but shall not cover cases in which the death or personal injury 
of the passenger is directly caused by his own wilful misconduct. In like 
manner nothing contained in this agreement shall relieve the shipowner 
from liability for the consequences of his own wilful misconduct. 

“5. The passenger agrees to accept the insurance aforesaid in lieu of 
all his rights and of all the rights of any persons claiming through him 
against the shipowner under the maritime or common law in the Courts of 
any country in respect of an insured accident other than actions for the 
enforcement of claims based on the said insurance. Save, however, as pro- 
vided in Clause 6 hereof, the said insurance shall not affect or prejudice any 
rights of the passenger against third patties. 

“6. If the third party referred to in Clause 5 hereof be the owner of a 
ship the passenger agrees to transfer to the carrying shipowner all his rights 
against such other shipowner, and the carrying shipowner shall thereby be- 


come entitled to enforce such rights against such other shipowner up to the 
amount paid by the carrying shipowner to the passenger under Clause 1 
hereof. 


“7, All claims under such insurance shall be paid in full by the ship- 
owner without regard to any limitation of liability which he may be entitled 
to claim in respect of any action for damages according to the law of the 
flag of the ship or the law of any other country. 

“8. In case of personal injury, unless the accident is known to the sur- 
geon or other authorities on board, or unless the passenger is prevented by 
force majeure from giving such notice, the passenger shall, within eight days 
after disembarkation, give notice of the accident to the captain or to the 
shipowner or his agent at the port of disembarkation or to the authorities 
competent in that behalf according to the national law of the port of dis- 
embarkation. 

“All claims based on such insurance shall be barred unless the action in 
respect thereof be instituted within twelve months after the date of the 
accident. 

“9. If the passenger desires to be insured against accident causing death 
or personal injury in any sum greater than that set out in the Schedule 
hereto, he shall before or at the time of payment of the fare in respect of 
the insured voyage formally request the shipowner so to insure him. Upon 
receipt of such request the shipowner or his agent will issue in his own name 
or as agent for an insurance company of recognized standing a policy for 
such larger sum as the passenger shall demand, upon payment by the passenger 
of a premium at the current rates charged by such an insurance company. 
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In no case, however, shall the shipowner be compelled to issue a policy to the 
passenger for an amount exceeding ten times the sums set out in the Schedule 
hereto. 7 

“10. Except as provided in Clause 9 hereof no policy of insurance shall 
be issued to the passenger by the shipowner, but the insurance aforesaid 
shall take effect, and the liability of the shipowner to pay to the passenger 
the sum insured in accordance with Clause 1 shall arise, by reason of the 
incorporation of this agreement in the Contract Ticket.” 


APPENDIx B 
SCHEDULE 


Adults 
Adults between Children 
over 18 12 and 18 under 12 


Permanent disablement de- 
stroying earning power to 
the extent of 50% 


Permanent disablement de- 
stroying earning power to 
the extent of less than 50% 


Disablement temporarily ....per week ..-.per week ....per week 
affecting earning power with limit with limit with limit 
of 12 weeks of 12 weeks of 12 weeks 





COMPULSORY AVIATION-LIABILITY 
INSURANCE IN GREAT BRITAIN 
AND THE UNITED STATES* 


ArNoLD W. KnauTHt 


Great Britain 
Passengers and. Goods 


. The situation of British air carriers and aircraft owners is 
largely governed by the Air Navigation Act of 1920-1936 and the 
Carriage of Goods by Air Act of 1932, which is the Warsaw Con- 
vention.! The key to the situation in England is found in the fact 
that is no general public policy against a carrier and his customer 
contracting as they please out of any and all negligence. As far 
as the judges are concerned, all they require is that the contract 
of exemption should be clear and unequivocal. The judicial attitude 
has been broadly altered in three directions by statute—by the 
Railway Act of 1854 as to transport of goods by rail, by the Mer- 


chant Shipping Acts as to carriage of emigrants, and by the 
Carriage of Goods by Sea Act, 1924. 

The result of the Railway Act is briefly that there are two 
rate structures—one a low rate at Owner’s Risk; the other a high 
rate, at Carrier’s Risk. “So long as the option is a bona fide option, 
then the lower-rate contract may provide immunity for all neglect 
or default.’ 


The Carriage of Goods by Sea Act standardizes the negli- 
gence clause and other clauses regardless of any option as to rates. 
The emigrant law, to protect the masses who emigrated in the 
last century, is now a dead letter. But it is worth noting that the 
cabin passenger was and is left free to contract away his common law 
right to hold his carrier liable for breach of contract or negligence. 
English carriers of all sorts avail themselves of this freedom; hence 
there are very few personal injury and death cases in the law books.’ 





* This article formed a portion, now revised, of an article appearing in the 
7 Air Law Review 259 (1936). 

t Editor of U. S. Aviation Reports; U. S. Delegate to the 1936 C.I.T.E.J.A. 
meeting; Secretary of the Maritime Law Association, Lecturer in New York 
University on Air Law and Admiralty. 

. See Wingfield & Sparkes (1928) and McNair (1932). The extensive 
amendments of 1932 and 1936 have so altered the English statutes that these 
volumes can no longer be relied upon. 

2. Leslie, Law of (English) Transport by Railway (2d ed.) 165 (1928). 

3. In the Titanic cases, Ryan v. Oceanic S. N. Co., Ltd. [1914] 3 K. B. 731, 
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Until very recently, English air carriers have enjoyed similar 
immunity from all suit by reason of contracts of immunity which 
the courts would have upheld. That is the state of domestic aviation 
in England today, for while the King in Council has had the au- 
thority since 1933 to apply the Warsaw Convention (for passengers 
and goods) as the local law of air carriage, this has not been done. 
The only change has been in foreign flights, to which the Warsaw 
Convention was applied in 1933. 

Surface Damage. No British surface damage law was litigated 
before 1920 in respect of an airplane accident, so far as I am aware: 
but Coke’s famous maxim “cujus est solum” and Lord Ellen- 
borough’s famous remark in Pickering v. Rudd‘ in 1815 have been 
the subjects of endless debates. The whole matter became aca- 
demic in view of Section 9 of the Air Navigation Act of 1920, which 
has just been extensively amended and extended by the Act of 
1936. The phraseology is peculiar, and worth reading: 


“Sec. 9 (1). No action shall lie in respect of trespass or in respect of 
nuisance by reason only of flight of aircraft over any property at a height 
above the ground which * * * is reasonable, so long as the provisions of this 
Act and regulations made thereunder are duly complied with” 


-—which reminds one of the conditional phraseology of our Harter 
Act’ that the shipowner shall not be liable for errors of navigation 
if he uses due diligence to make his vessel in all respects seaworthy 
—in other words, the thought is that unless compliance with the 
Act and any Order under the Act is literally complete, the aviator 
shall be liable for trespass and nuisance as at commom law. 


The Act continues: 


“but where material damage is caused by aircraft in flight, taking off or 
landing * * * or by any article or person falling from aircraft, to any person 
or property on land or water, damages shall be recoverable from the owner 
of the aircraft * * * without proof of negligence or intention * * * as though 
the same had been caused by his wilful act, neglect or default, except where 
the damage * * * was caused by or contributed to by the negligence of the 
person by whom the same was suffered.” 


This regulates the Common Law remedy; hence there is no 





12 Aspinall Mar. Cas. 466 (K. B. and C. A.) four emigrant passengers tested 
their rights; they recovered £100 each and no further suits were tried. There 
was a general settlement. 

4. Pickering v. Rudd, 4 Camp. 219 (Nisi Prius 1815). Lord Ellenborough 
said: “Nay, if this board overhanging the plaintiff's garden be a trespass, it 
would follow that an aeronaut is liable to an action of trespass quaere clausum 
fregit at the suit of the occupier of every field over which his balloon passes in 
the course of his voyage.” Cf. Hotchkiss, On Aviation Law (1928) §17a. 

5. The Harter Act, February 13, 1893, 46 U. S. Code 190-196, as construed 
in the case of May v. Hamburg (the Isis), 290 U. S. 333, 54 Sup. Ct. 162 (1933) 
reargument denied. Cf. McNair, The (English) Law of the Air (1932) p. 78. 
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option to abandon the statutory remedy and sue at law. Kaftal 
suggests® that this way of putting it, in contrast to Section 5 of 
our Uniform Act of 1922, leaves the aircraft owner free to argue 
common law points, such as the last clear chance, for under the 
English Act one argues about a modified form of the theory of 
negligence and not a statutory fiat of absolute liability of “insur- 
ance” unknown to the common law. 

Both before and after 1920, the unlucky English owner of a 
fallen aircraft might always reduce or defeat recovery by the 
machinery of insolvency or bankruptcy. 

But the Act of 1936 is aimed to limit that possibility of escape. 
The new Act’ provides, in Part III, sections 15-22, and Schedules 
II] and III, a system of limited liability coupled with compulsory 
deposits of cash or surety bonds or liability insurance. Hereafter 
no one shall fly civilly in Great Britain, on pain of a fine of £200 
and jail for six months, unless he deposits with the Clerk of the 
High Court a sum between £10,000 for a small airplane and £50,000 
for two or more large airplanes—the precise figure being determined 
by a formula of £1 Sterling for each pound avoirdupois of the 
loaded aircraft—or furnishes a similar substantial surety or pro- 
vides an equivalent insurance against which injured parties may 
have direct recourse under the Third Parties (Rights Against In- 
surers) Act of 1930, which, like Section 109 of the New York 
Insurance Law, prevents certain classes of liability underwriters 
from relieving themselves of their contracts because of the failure 
of their assureds to pay damages by reason of bankruptcy. This 
novel Act will bear down heavily on the thousand or fifteen hun- 
dred individual owners of private English aircraft. Even assuming 
that their ships are small, nevertheless £10,000 times say 1,000 
aircraft means that some £10,000,000 might be permanently tied 
up as a pledge to the general public that crash damage will be 
paid for. Obviously individual owners may thereby be driven to 
form large groups so as to enjoy the benefit of the system by which 
owner of more than two aircraft need furnish security for no more 
than two.® 

This new English Act is the first practical step towards putting 
into effect something like the plan of the Rome Convention of 1933. 
Parliament has set out rather elaborate provisions intended to make 





(199%) Kaftal, 5 JouRNAL or AiR Law 179 (1934); 5 Air Law Review 157 
7. 26 Geo. 5 & 1 Edw. 8, c. 44. 

_ §& The Irish Free State has, at the same moment, enacted an Air Naviga- 

tion Act closely resembling the new English Act, No. 40 of 1936. 
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it possible to work out the desired security through the mechanism 
of the insurance market. There were extensive hearings, and it is 
evidently thought that aircraft-owners will usually be able to satisfy 
the new Act by means of insurance policies on a premium basis. 
The necessary insurance capital for writing this business is related 
to that required for the operation of the Motor Insurance Act of 
1930, as amended in 1934; the necessary surety capital is set out at 
£15,000. (Sec. 18.) It seems that underwriters may not have to 
segregate as much capital to write this business as the aircraft 
owners would have to do if they should elect to pledge their own 
capital, either as individuals or in fleets. If the premium basis 
does not prove attractive, the aviator has the double chance of 
escape through the surety bond or the cash deposit. The owners 
of large fleets—in England at present that means Imperial Air- 
ways, Air France and K. L. M.—come off relatively cheaply, as 
the diminished security required for large fleets favors the large 


owner. 

Whether the new English example should be taken by us as a 
guide for legislation in America will be discussed in a moment. 
It has not yet been followed by Canada, whose Air Navigation Law 
resembles the English Act of 1920. 


United States 


The forty-eight States, the District, the Territories and Pos- 
sessions of the United States exhibit almosts every imaginable 
theory. We find several instances where one theory has frankly 
been abandoned for another even during the two short decades of 
active aviation. It is indeed curious to find legislators so ready 
to jump right and left when the amount of aviation loss and damage 
litigation has been so smail, and the hammering of ideas and facts 
on the anvil of the common law so scanty. 

Thus Connecticut® and Idaho’ declared for and later against 
“absolute” liability. Pennsylvania’ recast her highly elaborated 
statutory system. California’? passed a double faced statute, on the 
chance that the first aspect might be unconstitutional, whereupon 
the second should come into force. The Stoll case in New York,” 
among others, said that the rule of res ipsa could be applied to 





Conn. Pub. Acts, 1929, c. 253; 1929 U. S. Av. R. 451, §32. 
Idaho L., 1931, c. 41, c. 100; 1931 U. S. Av. R. = $5. 
a, 1929, Act 316; 1929 U. S. Av. R. 753; L., 1933, Act 224; 1933 


“Cal. Stats.. 1929, c. 850; 1929 U. S. Av. R. 418, at 421, §11 ae 
13. Carl C. Stoll, Sr. v. ey Flying Service, 236 App. Div. 664, 257 N. Y. 
Supp. 1010 (1932) ; 1932 U. S. see LOO. 
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aircraft accidents. The Wilson case in Massachusetts said that 
aviation was too novel to justify the application of the rule of 
res ipsa. Some think aircraft are like wild beasts or dangerous 
instrumentalities, to be owned and used at one’s peril.1> Others 
apply the rules of ordinary negligence, as to motor cars.'* Rochester 
v. Dunlop in the New York inferior courts’? cheered the common 
lawyers by applying the rules of trespass to an aviator who fell 
most unwillingly on a high tension power pole. The more recent 
Hinman decision of the Ninth Circuit Court of Appeals'® cheers 
the aviators with the suggestion that they may fly wherever there 
is air, somewhat as watercraft may sail wherever there is water. 

One rule seems to be well fixed throughout the United States— 
namely—that public policy prohibits any common carrier from 
contracting with his customer that he shall never be liable in any 
event. This is of course broadly the reverse of the attitude of the 
English judges, who uphold contracts to carry “at owner’s risk,” 
if there is a reasonable option of terms at carrier’s risk. 

While liability for goods may, in America, be limited to a fair 
figure by agreement,’® the trend seems opposed to agreements with 
passengers as to the recovery for bodily injuries or death.*° After 
several ocean steamship carriers had begun the use of passenger 
ticket clauses limiting recoveries to $2,500 with options of higher 
limits at increased rates, Congress, on June 5, 1936, passed an act 
expressly declaring such clauses against public policy, null and void, 
in contracts for carriage of persons by sea.*1_ Several states spe- 
cifically forbid common carriers from entering into such agree- 
ments. The situation is fairly bewildering, and the student’s ap- 
proach is rendered more diffident as he appreciates the truth of 





14. Wilson v. Colonial Air Transport, Inc., 278 Mass. 420, 180 N. E. 212 
(ie: 1932 U. S. Av. R. 139 


People v. Crossan, 87 Cal. App. 5, 261 Pac. 531 (1927) ; 1928 U. S. Av. 


Seaman v. Curtiss Flying Service, Inc., 1929 U. S. Av. R. 48; revd. 
. A. D. 867; retried with the same result 1931 U. S. Av. R. 229. 
- Rochester Gas ¢ Electric Corp. v. Dunlop, 148 N. Y. Misc. 849, 266 N. 
Y. Supp. 469 (1933) ; 1933 U. S. Av. R. 511. 
1 pape . Pacific Air Transport, 84 F. (2d) 755 (C. C. A. 9th) (1936) ; 
ve HR. 1. 
: - Hart v. Penn R. R., 112 U. S. 331, 5 Sup. Ct. 151 (1884) ; ef. the Car- 
riage of Goods by Sea Act, 1936, §4(5), fixing the specific value at $500 per 
package or freight unit. 

Legislatures have, by means of workmen’s compensation laws, limited 
in various ways the right of injured parties to recover unlimited jury verdicts for 
negligent industrial deaths and injuries. Furthermore, many state fatal accidents 
acts limit the-recovery for wromgful death. Congress declines to permit anyone 
to sue for wrongful deaths caused by various federal agencies, such as mail 
trucks and military aircraft, except as a matter of grace by special legislation 
for each case. The Act of February 13, 1936, 31 U. S. C. 224-1, expresses the 
Congressional opinion that the life of an alien in a country occupied by U. S. 
Forces is not to be regarded as worth more than $1,500. The vagaries and 
contradictions of the remedy for wrongful death in the United States—federal 
and state—would be absurd if they were not so painful. 

21. Act of June 5, 1936. 


15. 
79. 
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Professor Leon Green’s statement that “the undertaking to restate 
the rules and principles developed by the English and American 
courts finds in the field of torts a most hopeless task.”2? 

As to damage to goods, we can say broadly that throughout 
the United States it is generally true that air carriers who are com- 
mon carriers are liable without statutory limit, but that reasonable 
limits per package may be had by suitable contract, and that short 
notice and suit clauses are valid. Some states have special rules 
of their own. 

As to bodily injury to passengers, we can again say broadly 
that throughout the United States it is generally true that air car- 
riers who are common carriers are liable without statutory limit, 
and that special contracts limiting the amount an injured passenger 
may recover are contrary to the prevailing view of public policy, 
and are null and void. Private carriage is possible—and “guest” 
laws are possible.?* 

But as to death claims of passengers, we must subdivide the 
States into at least five groups. Every State has some sort of Lord 
Campbell’s Act—what the English more correctly call the Fatal 
Accidents Act. One group—19 States, District and Territories*— 
fix a top limit for such recoveries, from $5,000 to $12,500 per case. 


A second group—29 States*°—have no top limit. A third group— 
21 States*® have enacted the Uniform Act of 1922, establishing the 
rule of ordinary tort liability, which may or may not have a top 
limit. A fourth group—sixteen States,” including the important 
State of California, forbid common carriers from enjoying the 
benefits of top limits. Eight States,?* including the important states 
of New York, Pennsylvania, Ohio, Kentucky, Arkansas and Okla- 





22. 28 Col. L. Rev. 1014 (1928) 

23. “Guest” laws are found in Cal., Ga., Mich., Ohio, S. C., and Texas. The 
ordinary ‘“‘guest” law provides that a guest passenger in an automobile may not 
recover damages because of the negligence of his host. A common-law cause of 
action seems thus to have been destroyed, without creating any effective sub- 
stitute remedy. 

24. on 500—Wis. 

SD. Canal Spas, Conn., D. C., Ill, Ind., Kan., Me., Mass., Mo., 
a. W. Va 
. M. 


Cf. Rittenberg, “Limitation of Air Line Passenger Liability,” 6 J. Air L. 365, 
399 et seq. (1935). 

25. No limit on possible recovery: Ariz., Ark., Cal., Del., Pla., Ga., Idaho, 
Iowa, Ky., La., Md., Mich., Miss., Mont., Neb., Nev., N. J., N. Y., N. C., N. D, 
Ohio, Okla., Pa., Tenn., Tex., Utah, Vt., Wash., Wyo. 

6. The U niform Act of 1922 is at present enacted in: Ariz., Del., Hawaii, 
are. Maas Md., Mich., Minn., Mo., Mont., Nev., N. J.. N. Cc, N. D., R. I, 
s. Tenn., Utah, Vt., Wis. Repealed in Penn. and Idaho. 

“_ ” ‘Special Statutes as to negligence of common carriers are found in: Ark. 
(railroads only), Cal., Ill, Ind., Iowa (railroads only), Kan., Ky., La. (requir- 
ing air carriers to file a bond), Be Mass. (punitive fine), Mich. (railroads 
only), Minn., Miss., N. D., Okla., S. 

28. Constitutions prohibiting legislation limiting the amount repeveveiie: 
Ariz., Art. §31; Ark., Art. V, §32; Ky., §§54, 196; N. Y., Art. I, §18; Ohi 
Azt. 1, Alig ’Pa., ‘Art. 8, §21; Wyo., Art. 10, $4; Utah, Art. XVI, $5. 
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homa, have embedded in their constitutions clauses prohibiting their 
legislatures from limiting the amount that may be recovered in a 
fatal accident case. Finally, the federal government has its Death 
on the High Seas statute, with no top limit but no jury trial, the 
action being in the Admiralty Court; and its Warsaw Convention® 
granting the right to recover not exceeding $8,300 if the passenger 
is travelling on a contract for a foreign flight to which the Conven- 
tion applies. It may be suggested that federal control of interstate 
commerce could justify a fatal accidents statute for passengers and 
employees in that field; but whether a federal statute could regulate 
the recovery for fatal accidents to third persons on the earth’s 
surface caused by aircraft engaged in interstate commerce is much 
more doubtful. It should also be observed that the airmen them- 
selves are protected by one workmen’s compensation law or another. 

With such a mixed picture, and with the rigidities of the state 
and federal constitutional systems of division of powers, it takes 
real hardihood to plan a campaign to bring about uniformity. As 
long as people ride in buggies, or in stop-and-go motor cars within 
fifty miles of their homes, it is simply not worth the effort to har- 
monize the fatal accidents statutes of distant, or even of neigh- 
boring states. But for air transport, this is a real goal to be sought 
and achieved. Both the air carrier and the passenger should have 
greater certainty and uniformity than now exists. 


EFrorts AT UNIFORMITY IN THE UNITED STATES 


Beginning in 1920 or 1921, efforts were made to bring some 
of these divergent views into some sort of harmony by means of 
draft uniform laws recommended by the Aeronautical Law Com- 
mittees of the American Bar Association and the Commissioners on 
Uniform Laws. 

And now in 1937 the Commissioners on Uniform State Laws 
with the Air Law Institute and the American Bar Association, 
through a joint committee, have some new texts. It is proposed to 
condition the right to fly, and also the right to carry goods and 
passengers by air, upon the furnishing of compulsory insurance 
coverages intended, not for the indemnification of the carrier who 
may have been required by the court to pay damages, but for the 
direct benefit of parties who suffer loss or damage. 





29. 41 Stat. 537 (1920), 46 U. S. C. 762. 
30. See 7 Air Law Review 270, note 21 (1936). 
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POSSIBILITIES OF INSURANCE 


“Insurance” is a broad word. It may mean a simple guaranty 
of a fairly predictable situation; in that sense title to real estate 
is said to be insured. It may mean something very like a bet— 
that the next child will be twins, or that it will not rain during the 
World Series. It may contemplate the statistical pooling of im- 
mense numbers of similar valued risks, as in fire, marine and life 
insurances, such that premiums, losses, reserves and financial poli- 
cies can be calculated to a hair. Again it may contemplate unvalued 
and indefinite risks, such as the risk of jury verdicts in negligence 
cases. High courts of great authority have split on the meaning 
of the word “insurance” as applied to the obligation of an “insured 
bill of lading” or of “carriage at rates including insurance.”* 

The suggestions made to the Commissioners on Uniform State 
Laws, resembling the Rome Convention and the new British and 
Irish Acts, contemplate the kind of “insurance” that is evidenced 
by a policy and a certificate of a casualty or liability insurance 
company. That kind of insurance derives its vitality from spread 
of risk, statistical averages, and profit to the underwriter. A legal 
paper is not the place to discuss the statistics of insurance, but no 
argument is needed to demonstrate the extreme difference between 
crash insurance covering some nine thousand civil aircraft owned 
by some seven thousand prospective parties defendant, and crash 
insurance for some eight million motor cars, or fire insurance for 
some fifty million buildings. It is idle to seek to draw analogies 
between such widely divergent statistical situations. It must be 
obvious that the legal expert who proposes a statute compelling a 
small industry to make contracts with underwriters for the cover- 
age of a novel risk of highly uncertain character, with insufficient 
statistics as to the past and a wholly problematical future, assumes 
a moral risk as serious and uncertain as that concerning which he 
would legislate. In the light of our present knowledge, a compulsory 
aviation insurance statute will be quite sure to do either one of two 
things—enrich the underwriter with unconscionable profits or ruin 
him with losses. A compulsory insurance law can only be securely 
based upon a thorough advance canvass of the probable insurance 
market, and the assurances of reliable underwriters that the sug- 
gested risks can be successfully underwritten over a long term of 
years at rates that can be supported. 





31. The Grecian, 78 F. (2d) 657 (C. C. A. 2d, 1935), aff'd 85 F. (2d) 102 
(Cc. Cc. A. 2d, 1936) cert. denied, Nov. 16, 1936; Dixon-King, 1936 Am. Mar. Cas. 
891 (Cc. Cc. A. 6th), reversed — U. S. —, 1937 Am. Mar. Cas. 697 (U. S. Supreme 
Ct., June 1, 1987). 
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It may be noticed that the pressure for compulsory insurance 
comess largely from countries where certain general types of in- 
surance have become a semi-state function, as in the Scandinavias 
and Switzerland, and where the amount of private civil aviation is 
relatively so unimportant that the general fund can absorb the risk 
without particularly noticing its extra-hazardous or at least statis- 
tically uncertain character. But in the United States, where state 
insurance funds are not well developed, and where the risks will 
be written, if at all, in the free insurance markets, the placing of a 
special risk of unknown hazard, presents a wholly different prob- 
lem, requiring particular analysis. It is axiomatic that a law in- 
tended to regulate a business must be based on careful! analysis if 
the law is to work in practice. Let us then endeavor to appraise 
the crash risk of aircraft in operation as best we may on the 
admittedly slim and rapidly shifting fund of information available.** 

Apart from Army and Navy aircraft, we have in the entire 
world about 13,000 civil aircraft, plus that part of Russia’s air 
force which is not military. Of these 13,000, some 9,000 or nearly 
three-quarters are in the United States. Unless and until the 
proportions alter, the United States has the predominant interest 
in how the private or civil law of the world shall be shaped. 

These 13,000 aircraft may be considered in groups. First the 
great airlines. In the United States we have twenty air-mail con- 
tractors, several of them huge concerns, and all of substantial im- 
portance. And we have about 125 flying services not engaged in 
air-mail work. Altogether we have in fleets about 1,000 aircraft 
in public and charter services, of which about 500 are said to be 
“airliners.” 

No other country exhibits a comparable picture. In most 
countries we find the fleets are combined together into one public 
airline; in a few, there have been three. The leading names are 
well known—in Germany, Lufthansa; in France, Air-France; in 
England, Jmperial; in Holland, KLM; in Switzerland, Swiss-Air ; 
in Belgium, Sabena; in Czechoslovakia, Statni and the Skoda serv- 
ice. All their aircraft taken together hardly equal one thousand. 

Next the schools. We have at present twenty-five federally 
licensed schools, owning some 100 aircraft. There are not many 
civil schools of aviation in the world, outside of the military schools. 
Private lessons can be had in France, England, Belgium, Holland, 





32. Some drafts of proposed laws would impose the same absolute liability 
on an aircraft being trundled from one hangar to another as on one in flight 
Of course, aircraft on the ground present no greater hazard than motor trucks 
and busses, etc. The air risk is the scle cause of concern. 
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Switzerland, and Sweden. But in the other countries where oppor- 
tunities to learn exist, learning to fly is associated with military or 
political activities. 

Third: governments own substantial numbers of commercial 
aircraft. Our Department of Commerc owns some 63. In Bul- 
garia, the state owns 50 or so. 

Fourth: manufacturers of aircraft own a substantial number, 
which are on exhibition, or on sale, or conditionally sold. An ex 
amination of recent registration lists indicates that these number 
about 100 in the U. S. The number in foreign lands is probably 
less than that. 

Fifth: some industries own aircraft for industrial transporta- 
tion purposes. This accounts for another 100. 

Sixth and last, we have the singletons—one or two aircraft 
owned by individuals, “clubs,” taxi services. Here the United States 
far outstrips the world, let alone any one country. We have some 
8,000 aircraft in civilian ownership, outside of fleets. France has 
1,500; England probably 1,000 (the figures seem to be guarded) ; 
Germany abut 1,000; Italy (three years ago) had 44; Japan had 4, 
ewned by two newspapers; Czechoslovakia, Australia, Holland, 
Belgium, New Zealand, Spain, and Switzerland have between 100 
and 200 each. Many countries have only a handful; many have 
literally none in civilian ownership. The distribution of civilian 
aircraft over the globe is most uneven. 

The rules and laws of other countries, and their arrangements 
as to aircraft insurances must, therefore, be examined with the 
greatest caution before we in the United States can accept their 
conclusions as to the best course for us to follow. 

Analyzing our own picture, we had, in January, 1936, 9,072 
licensed and identified civil aircraft. There were some 200 “fleets,” 
ranging from 5 to 90 aircraft in each fleet; aggregating some 1,500 
aircraft—the biggest, fastest and busiest aircraft of all, up in the 
air every day and all day. They were piloted by some 2,000 of the 
8,000 transport and limited transport pilots. This left us with about 
7,500 aircraft owned by some 7,000 individuals and small com- 
panies. These were piloted by 746 amateur pilots and 5,961 private 
pilots and by as many of the transport pilots as were not employed 
on the fleets.** 

Accident statistics distinguish more and more sharply between 
the scheduled transports operated exclusively by the transport pilots, 





33. The 20 air-mail contractors employed about 700 pilots in 1935. 
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and the non-scheduled flyers. We must consider separately the 
scheduled and unscheduled operations. They are perhaps going to 
be as distinctively different as railroad trains and miscellaneous 
automobiling, which stand today startlingly contrasted. 

It thus appears that the greater part of the working risk may 
be “loaded” onto about 1,500 aircraft operated in fleets by about 
3,000 or 4,000 of the best aviators, operating on schedules and 
presenting an increasingly remarkable safety record. The balance 
of the risk would be “loaded” on some 7,500 aircraft operated 
without schedules and presenting a less encouraging safety record. 
The question at once arises whether these two groups should be 
“loaded” alike, or whether there is reason for a basic distinction? 

A basic policy must be sought and frankly accepted. If we 
believe that the risks are sufficiently known, the social and business 
problem is where to place them. If the “load” is all converged on 
the aviator, the cost of flying may be boosted until aviation be- 
comes the sport of the rich and the situation may become such that 
it will be economically imperative for all those who fly to keep 
themselves on the verge of insolvency so as to reduce the chance of 
a disaster to their capital.** Such a solution would not be creditable. 

It is submitted that the risk of property loss can, in any event, 
readily be spread over the great mass of fire and other property 
insurances now in existence with scarcely any appreciable effect on 
premiums. It is suggested that a campaign to include air crash 
risks as part of the standard fire insurance coverage would very 
likely produce broader results in sound and cheap insurance than 
any available arrangement for converging these risks on the aviators. 

Life claims may have to stand on a different footing. It is 
obvious that most of the population is not insured against accident ; 
and hence the risk of death and injury to third parties on the sur- 
face cannot, as a practical proposition, be broadly tacked onto exist- 
ing personal accident policies. Life insurance is widespread,** and 
may be suitable for the purpose, although it does not always cover 





34. Cf. Jackman v. Hauffman, 159 Mise. 182, 287 N. Y. Supp. 177 (1936). 
Thus maritime pilots, whose errors may cause great property losses, habitually 
keep themselves in a financial condition such that there is nothing to be gained 
by suing them. Owners of tugboats are impelled to a similar course, unless they 
chance to operate in a jurisdiction where contracts of exoneration made by 
general notices or letterhead endorsements are recognized as valid. The Brenta 
ann tina D. D. Co. v. Navigazione Libera Triestina, 261 N. Y. 455, 185 N. E. 

98 (1933). 

The Black Senatorial Committee’s survey of the American shipping industry 
in 1985 vividly suggested that the striking shortage of accessible invested capital 
in shipping enterprises was due at least in large part to reluctance to exposing 
more than the bare minimum capital to the hazards of legal liability. Senate 
Investigation of Ocean Mail Contracts, 74th Congress, 1st Sess. . 

35. While there are said to be 65,000,000 policies outstanding, it is well 
known that many policy holders own more than one contract. Just how many 
individuals are insured seem uncertain; comparatively few women own policies. 
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injury. Unless a satisfactory vehicle for spreading the risk widely 
and cheaply can be found, the aviator would seem bound to accept 
the “load” of the death and personal injury risk. This presents a 
serious problem, concerning which testimony of aviators and under- 
writers might usefully be sought. If we should adopt the French 
suggestion that persons on and around airports assume the risk of 
air accidents in those localities, it might be found that the hazard 
in places other than airports is sufficiently slight to be capable of 
being handled by means of properly enforced regulations against 
flying over cities, towns and open air assemblies. 

The insurance policy which we adopt may have a decisive 
effect on the future picture. If the burden is made very heavy, the 
small taxi services will be driven into larger groups with greater 
financial strength and a spread of the burden which may be good; 
and a substantial number of individual aircraft owners may be 
driven out of the air; solo flying may become a rich man’s game. 
Do we wish this result, or do we wish to encourage young men 
and women of all shades of financial ability to learn to fly and own 
aircraft and practice the art on their own hook? 

The other side is represented by Mr. Charles P. Hines’ article 
entitled ‘Home versus Airplane.”°° The ceaseless buzzing around 
of student aviators is to him a tiresome nuisance; the risk of being 
hurt by the inexpert student is an unpleasant threat. In 1936, 25 
schools are licensed by the federal government. The nuisance and 
the risk are apparently capable of being limited to 25 areas. An 
area adjustment is apparently possible. In the meantime, decisions 
in California are challenging Mr. Hines’ thesis that flyers have only 
limited rights. But Mr. Hines’ protests may be made very effective 
by requiring the solo flyer to post a heavy bond or furnish a costly 
insurance coverage. The national need of plenty of good aviators 
and the daily need of quiet in the home, the office and the places 
where we work and play must be balanced. It will not do to slap 
on a nation-wide law, tolerating all flying everywhere, or banning it 
everywhere. Let us first try a solution in terms of areas or zones. 
As the world is moving today, we must have flying, whether we 
want it or not. We are fortunate in having plenty of areas where 
students can practice. 

It would be wise to wait for a season and see how the new 
British plan of a heavy insurance, bond or cash deposit works out 
before jumping to the conclusion that it is the solution best adapted 





36. 16 A. B. A. J. 217 (April, 1930). 
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to any or all of our states. If it works well in England, it might 
be suitable for our populous Eastern and north central areas; but 
it seems unlikely that it would ever be suitable for our sparsely 
populated areas. Of course, the day may come when we have a 
million airplanes, or twenty million, as we now have twenty-six 
million motor cars. But that day is certainly not yet at hand, Is 
it wise to burden the present with a machinery of liability protection 
to manage a situation which does not exist and which may not come 
in our generation? I submit that we will do our part if we bend 
our thoughts to the nearer future, and leave the more distant picture 
to be dealt with by the experts of that future day. 


CONCLUSION AS TO A PRESENT POLicy 


(1). Goods which are shipped by aircraft require no special 
favors; the owners of the goods know and willingly take the hazard ; 
it is a hazard which the insurance market of the present day will- 
ingly accepts at reasonable premiums. I have heretofore questioned 
whether the owner of goods shipped by air should escape paying 
for damages done by the falling of his goods on my house and 
person. | still think he should pay for such damage. 

(2). Persons travelling by air require protection against 
negligent injury; they are entitled to a high degree of care. It isa 
matter of human relations. On the other hand, they are fully 
cognizant of the difference between travel by water, by land, and by 
air. They accept with only murmurs the appalling accident record 
of the automobile, and are content to settle their rights in motor 
car cases on the good old negligence basis, in spite of the wisdom 
of the Ballantine committee’s plan of a recovery like workmens’ 
coupensation regardless of fault. As long as we bear with the 
motor car and motor bus situations, which most of us cannot avoid 
when bad luck comes our way, the aircraft passenger seems amply 
protected by a limited but insured recovery, such as the Warsaw 
Convention rule, whose workings are exhibited by the case of Grein 
v. Imperial Airways. The air transport carriers appear anxious to 
assume the same liabilities as the railways with which they compete ; 
it remains, however, an open question whether other persons who 
use the air should be held to such a high standard of liability. It 
would seem far more appropriate to measure the liabilities of air- 
craft owners who are not common carriers by the standard of the 
private motor car owner. 

Sir Norman Hill devoted five years to a campaign to put ocean 
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passenger deaths and injuries on an insurance-compensation basis. 
Sir Norman is the head of the Liverpool and London Steamship 
Protection and Indemnity Association, 20 Water Street, Liverpool, 
and 88 Leadenhall St., London. This is the Mutual Liability Club 
of which most of the great English passenger lines are members; 
it includes the Canadian Pacific, Cunard, White Star, Orient, Paci- 
fic Steam Navigation, Royal Mail, Union Castle Mail Lines. 

Sir Norman’s campaign was conducted through the Interna- 
tional Maritime Committee, 30 Rue des Escrimeurs, Antwerp, Bel- 
gium, and the many documents are found in the Maritime Com- 
mittee’s Bulletins 74 (Genoa 1925), No. 85 (Amsterdam 1927) and 
No. 91 (Antwerp 1930). The plan finally failed because it was 
impossible to agree on a single scale of compensation for all ships 
and all trades. JI have never understood why an effort was not 
made to establish a series of scales for the different trades. 

Sir Norman’s principal statistical argument was that the ex- 
perience of his Mutual Liability Club over some fifty years had 
shown that only 62% of the money went to the killed and injured 
passengers. 32% went to the expenses of investigation and defense 
and 6% went to miscellaneous. He argued that he could pay a 
decent compensation for every death and injury, regardless of 
negligence, out of the same money which he was using for investi- 
gation, defense and settlements. The figures he had in mind were 
regarded as much too high by the Italians and Spaniards and in 
the trades to India, China and Japan; and much too low in the 
Atlantic trades. 

I am a firm believer in the insurance principle and think it an 
immense pity that we have set our faces against it because of senti- 
mental excitement over the Morro Castle and the Vestris. 

(3). Air collision is going to be some day a serious problem. 
As traffic in the lanes reaches the saturation point and secondary 
lanes have to be established, the free areas will be more and more 
hemmed in, and a crossing of the traffic lanes from one free area 
to another will become more and more hazardous. The danger 
points, however, will be around the airports. Often there will be 
no witnesses. Often there will be no evidence on which to argue 
that the loss should be shifted. Will the underwriters of the prop- 
erty values be content to take these losses without seeking to shift 
them? And will the passengers and crew personnel be content to 
take their compensation as they would do :f there were a simple 
crash? It seems hopeless to embark on a policy of loss-shifting in 


air collision cases. 
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(4). Damage on the ground. The theoretical basis of any 
solution is that the persons and property owners on the ground do 
not consent to being flown over and crashed upon. Of course, that 
is not so true of airports—nor perhaps of professional aviators. 
If we are establishing a preferred position for the non-assenting 
man on the ground, should we not except that property which is 
devoted to aviation purposes? For surely its owner assents to 
aviation. 

The practice of burdening aviation with absolute and unlimited 
liability for the damage it does by trespassing on the ground by 
dropping something is likely to ruin and wipe out the unlucky air- 
craft owner whose machine falls, perhaps because of a thunderbolt, 
or a suicide, or a sportsman’s shot. It is a severe deterrent. One 
deterrent is more severe—the requirement of a large deposit of 
cash or securities as a prerequisite to flight. 

For property damage, it is suggested that the risk should be 
tacked on to the fire insurance coverage. For death and injury 
cases, we can turn to the Rome formula—absolute but limited 
liability covered by a prerequisite deposit of cash or securities or— 
what amounts to the same thing—a surety bond or an incontestible 
liability insurance policy. For we all know that such surety bonds 
and policies can only be had upon suitable pledges of assets. The 
extent of this deterrent depends on the money figures which are 
adopted. 

There remains the question of how we shall apply this formula 
by boundaries—shall it be done by cities, or counties, or states, or 
federally? Shall a transcontinental flight require one cash deposit, 
or eleven, or twenty? 

Clearly the federal government can impose such a system only 
on interstate commercial flight. Local systems must be imposed by 
states. However, a nation-wide result can be approximated by inter- 
state reciprocity on the Rome Convention plan; if the standardized 
insurance requirements are met in one state, it will be lawful to fly 
in all.87. The American Bar Association is at this moment endorsing 
the Rules of Civil Practice in the District Courts, which will greatly 





37. The legislative right to destroy a common-law remedy, without creating 
an effective substitute, has been successfully asserted by the New York legis- 
lature in respect of certain matrimonial actions. Fearon v. Treanor, 272 N. Y. 
268 (decided Dec. 31, 1936). See also supra note 23. It is uncertain to what 
extent legislatures can merely destroy common-law forms of actions, whether 
in terms of rights or remedies ; it cannot now be said with assurance that a 
State legislature can take away the right to sue for aircraft crash damages 
= substitute a right to resort tou a compulsory insurance placed in another 
state. 
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facilitate the collection of federal courts judgments all across the 
country. If Congress will provide that mere diversity of citizen- 
ship will support jurisdiction of a suit for damage done by the fall 
or crash of aircraft property to persons and property on the ground 
without the requirement of a minimum amount of damage such as 
the present $3,000 rule, a workable system may be evolved. If 
you must have compulsory prerequisite cash, surety or insurance 
before you can fly, let it be done on a nation-wide basis; else you 
will effectively clip the wings of aviation and reduce our private 
flying to the situation of Europe, with each state barred against its 
neighbor. 














EDITORIALS 


A SALUTE TO THE MEMORY OF CAPTAIN LEHMANN 
By Gitt Ross Witson* 


Captain Ernst A. Lehmann had promised to fill this page with 
an exposition of trans-oceanic airship passenger travel. Since that 
day Captain Lehmann has journeyed to the Valhalla of all pioneers, 
and if my imagination has caught the echoes of the mighty shout 
with which his fellow airmen greeted him, you will understand . . . 
you who also have known them and him. Being fundamentally an 
airplane pilot I feel little qualified in comparison to airship pilots 
to write of Captain Lehmann. However he also was an airplane 
pilot and that shall serve as justification of the request which the 
editor has made of me. 

On the evening of May sixth we waited patiently by the mast 
on the naval air station at Lakehurst. The Hindenburg was due 
to moor at six o’clock. About four-thirty she crossed the station 
on a southerly heading, motors working smoothly and all ship shape. 
She had bucked the steadiest the North Atlantic had to offer for 
the last seventy-five hours. Majestic against the broken ceiling she 
slipped down the coast to kill time until the scheduled landing hour. 
By five o’clock the ground crew was in readiness but a “front” was 
passing the station and intermittent showers fell until almost seven 
o'clock. The temperature rated down ten degrees, the wind veered, 
and conditions appeared to be working toward more settled status. 

The ship reappeared on a northerly bearing, nosed across the 
station and came about into the wind, beautifully handled in a 
high fast landing and backing down her engines until poised before 
the mooring mast. Here she hung for a second like a great bird 
choosing the exact limb upon which to alight. The yaw line ports 
flew open and the plaited manila coils spun earthward and were 
made fast. She drifted a bit to starboard, was steadied by the port 
yaw line, and the mooring cables fore and aft had started to pay 
out. 

Commercial transatlantic air travel for 1937 had been inaugu- 
rated. As Admiral of the Fleet, Captain Lehmann had accompanied 
the Commanding Officer on the inaugural run and was on the bridge, 
as were several other guest officers, when landing post was sounded. 
In a few hours the Hindenburg would be riding a tail wind back 





* Director of Aeronautics of the State of New Jersey, and President of the 
National Association of State Aviation Officials. He has had, from the begin- 
ning, the supervision of the landings of the Hindenburg at Lakehurst.—Eb. 
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to Europe with the latest arrivals to the coronation. Then the blow 
fell. 

Those of us long in the air know what it is to reach out in 
salute to the embodiment of our hopes and suddenly find our fingers 
filled with ashes. The gods have a way with them . . . and us. 
Somebody flies an ocean and a hundred plunge after him to forever 
disappear. Someone flies around the world and perishes in a simple 
stalled take-off. Somebody else discovers a pole, and nations run 
with buckets of paint to put stripes around it. Always we overplay 
our hands. Familiarity with danger is no guarantee of safety. 
The Graf Zeppelin, hydrogen filled, and fueled with blau gas at that, 
had crossed the Atlantic hundreds of times. Never before had a 
passenger been lost in a commercial airship over a stretch of thirty- 
five years. We forgot that only the superb genius of a few scientists 
had held back the grim threat of fire. The great defense had come 
to seem like an offense. Even the Hindenburg had been built to 
use helium, but there were complications. Hydrogen would have 
to serve. 

So there was a reckoning on that evening of May 6th. The 
Hindenburg was ashes in our hands. Perhaps now all the con- 
structive factors of airship development and operation will be 
embodied in a modern class of such craft. Ashes are a great ele- 
ment out of which to grow strong healthy plants. It has always 
been so. Out of them are now springing the new wings of domestic 
air transport. Out of them will “up ship” the dirigible of tomorrow. 
All the brotherhood who know the feel of a wet cloud, the pressure 
of a high wind, the sensation of falling ashes, will see to that. 

As the Hindenburg hung poised for her mooring there came a 
lick of flame from the gas shaft vent just forward of the fin. In 
another second a dull detonation, and the after area of the ship was 
a veritable blow torch, burning rich. Her stern grounded, and the 
blow torch action moved forward as one aiter another the sixteen 
gas cells fed the flue-like influence of the axial corridor. The eight 
hundred feet of her beautiful hull settled slowly down. 

On the illuminated stage, crew and passsengers struggled to 
save each other and themselves. Into the inferno with them plunged 
members of the landing party, and in the tragedy of the ship was 
revealed humanity at its best. It happened so quickly that courage 
had to be an instantaneous reaction, or too late to avail. When the 
control car touched, those officers stationed there leaped to earth. 
They could have saved themselves certainly by jumping sooner. 
Their decision to hold all ballast, the more quickly to bring the ship 
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to earth, will stand as one of the clearest examples of disciplinary 
training of all time. 

Captain Lehmann in his turn to abandon ship plunged through 
a window to starboard and was immediately overtaken by a surge 
of flame, the wind being slightly from the port side. So he met 
death at his post; and not alone one of the world’s greatest aviators 
but a gentleman and a friend without guile perished. 

He was a hard-bitten little man whose smile was as ready and 
sincere as that of a child. With an eternally strong pipe between 
his teeth, he was soft-spoken, courteous to the very humblest work- 
man about him. It is impossible not to feel the loss of him as a 
lovable human being, even above his potential as an eminent scientist 
or a pioneer airman. My most vivid memories of him are not in 
the control car of his ship, nor about the facilities at Lakehurst or 
Frankfort or Friedrichshafen, but at dinner table with Mrs. Leh- 
mann. Strange that it should be so, perhaps, but I rather suspect 
that all truly great men are greatest in the fundamentals of life’s 
relationships. Anyhow I’ll never forget the picture of them, the 
little Captain and his lovely wife whose gentle aristocracy of spirit 
was so radiant that it suffused everyone about them. 

I've not told you a thing of Captain Lehmann’s birth or youth 
or achievements. You will find these things in books—books of war 
and peace, history and adventure and record books. He was an 
engineer originally and skippered the Sachsen in commercial air- 
ship operation before the war. During the war he commanded many 
different dirigibles and raided high, wide and handsome everywhere 
from London to Moscow. He was the intimate friend of Count 
Zeppelin and of Gemmingen, his nephew, and almost the son of 
Doctor Eckener. He was close to Ludendorf and Field Marshall 
von Hindenburg. His comrades were such as von Butler and Breit- 
haupt and Strasser and others of Pour le Mérite status. He was all 
man, this little Captain, and his life is a miracle of fortune as he 
moved through the turbulence of the years. 

There was so much yet to be done in his world that as he lay 
on the hospital cot following the destruction of the Hindenburg, he 
muttered through swollen lips, “I must live. I must live.” And 
the only answer I can think of to that is to place the name “Ernst 
Lehmann” on the bow of the first helium filled commercial airship 
which the gallant Captain Preuss will some day nose into her moor- 
ing to the mast at Lakehurst where the ashes have caused the out- 
line of a great ship to be traced in a greener pattern. And I shall 
fly down to stand with my friend Rosendahl to watch while the 
benediction of his dream is realized. That will be a high privilege. 

Gitt Ross WILson. 
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THE LINTHICUM PRIZE AWARD FOR 1937 


In 1935 was announced the subject for the prize biennially 
awarded by the Charles Clarence Linthicum Foundation of North- 
western University. The subject for 1937 was: 


Air Carrier Liability in National and International Law. 


The Competition was open to members of the legal profession 
in all countries. The first prize was the sum of $1000 and a bronze 
medal; and there were five second prizes of honorable mention, 
carrying $100 each. The monographs were to be submitted by 
March 1, 1937. 

Nine monographs were received,—4 from the United States, 
and 1 each from Belgium, Cuba, France, Germany, and Netherlands. 

After scrutiny by two Committees, the Faculty of Law awarded 
the prizes as follows: 


First Prize: Jean Van Houtte, 246 Avenue de Tervueren, 
Brussels, Belgium; professor of law at the University of 
Liége. 

First Honorable Mention: D. Goedhuis, Timorstraat 5, The 
Hague, Netherlands, graduate in law of Leiden University. 


Honorable Mention: Joseph Kroell, 5 rue Theodore Deck, 
Strasbourg, France; graduate in law at Strasbourg Uni- 
versity. 

Honorable Mention: David Grant and Arnold W. Knauth, 
members of the New York Bar and of the Faculty of Law 
of New York University. 


Honorable Mention: Hans Adolf Wulff, Merkenstrasse 41, 
Hamburg (Billstedt), Germany; graduate of the Seminar 
of Foreign and International Law, University of Hamburg. 


The medal was delivered to the winner of the first prize by 
the Ambassador of the United States in Brussels. It is to be 
hoped that the monograph will be translated and published in the 


United States. 
THE Facutty CoMMITTEE. 





STATE REGULATION 


N. A. S. A. O. SPECIAL MEETING AT ST. LOUIS 


A special meeting of the N. A. E. A. O. was held at St. Louis, Mo., on 
May 28, 1937, at which representatives of fifteen states and various phases 
of the industry were present. The meeting of the Association as a whole 
was called by President Gill Robb Wilson because such of the new proposed 
Civil Air Regulations of the Bureau of Air Commerce as most concern state 
officials were ready for discussion. The meeting was in charge of Vice 
President Charles L. Morris, Commissioner of Aeronautics, State of Michi- 
gan, as President Wilson was still engaged as technical adviser to the in- 
vestigation of the Hindenburg disaster. 

The meeting opened with a general outline of the purpose of the proposed 
Civil Air Regulations by Director of Air Commerce, Fred D. Fagg, Jr. Then 
followed a round table discussion of those parts of the proposed Civil Air 
Regulations which deal with aircraft, airlines, flying schools, air traffic rules 
and pilots, with a very exhaustive examination of Civil Air Regulations 20 
dealing with certificates of competency for pilots. All who were present 
were invited to make suggestions and criticisms. There was a general ap- 
proval of the proposed regulations and a promise of the cooperation of the 
state authorities. 

Those in attendance were the guests at noon of George C. Logan, the 


Legal Counsel of the National Association of State Aviation Officials. At 
the noon meeting there was an explanation by J. B. Bayard of the Airport 
Section of the Bureau of Air Commerce of the work on airport research 
being conducted by him in connection with the N. A. S. A. O. That night 
delegates were the guests of the St. Louis Air Board at a banquet given 
in honor of the contestants in the St. Louis Air Races starting the following 
day. 


UTAH ADOPTS COMPREHENSIVE AERONAUTICAL 
LEGISLATION 


The Uniform Airports Act and the Uniform Aeronautical Regulatory 
Act were adopted by the Utah State Legislature by the enactment of SB 219 
and SB 220 respectively, effective May 23, 1937. The Acts adopted are 
substantially identical with those approved and recommended by the National 
Conference of Commissioners on Uniform State Laws and the American Bar 
Association at Los Angeles, July, 1935.1 

Section 2 of the regulatory act creates a state aeronautics commission 
to consist of the three members of the Utah state road commission. Section 
2 reads: 


“There is created an aeronautics commission to be known as the 
Utah state aeronautics commission to consist of three members. The 
members of the Utah state road commission shall serve as ex officio 
members of said commission and shall enforce the provisions of this 





1. For text of Uniform Acts see: 6 JOURNAL oF AIR Law 584 and 589. 
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Act and shall serve without pe other than for traveling ex- 
penses and disbursements .. . 


The duty of enforcing the regulatory act is delegated to an “executive 
officer” whose qualifications are fixed by Sec. 4: 


“The Utah state aeronautics commission shall employ as its executive 
officer for the enforcement of this Act an individual who has been actively 
engaged and has had at least three years of practical experience in civil 
aeronautics and who shall be a licensed transport pilot and certified to 
the Utah state aeronautics commission by the Department of Commerce 
Bureau of Aeronautics as a competent individual to act as administrative 
officer for said commission . 


According to information received by the acting Secretary of the National 
Association of State Aviation Officials, the following are the members of 
the newly created commission; W. D. Hammond, Chairman, Preston G. 
Peterson and George Abbott. E. C. Knowlton has been appointed the execu- 
tive officer, or chief engineer, of the new commission. 

A third act was passed by the Utah legislature, SB 221, requiring gasoline 
taxes collected on fuel used in aviation to be placed in a separate fund and 
used for improvement of airports or highways adjacent thereto. The act 


follows: 


AN Act to amend Section 57-12-9, Revised Statutes of Utah, 1933, 
as amended by Chapter 42, Laws of Utah, 1933, relating to tax on motor 
fuels payable monthly, distribution of receipts, and to provide for an 
aeronautic fund to be expended on publicly owned airports, adjacent 
roads, and expenses of administration. 


Be It ENACTED BY THE LEGISLATURE OF THE STATE OF UTAH: 


Section 1. Section 57-12-9, Revised Statutes of Utah, 1933, as 
amended by Chapter 42, Laws of Utah, 1933, is amended to read: 

57-12-9. Said excise tax shall be due and payable by the distributor 
or retail dealer on or before the fifteenth day of each month to the state 
tax commission for all sales made and for each and every gallon of 
motor fuel used during the preceding month. The state tax commission 
shall receipt the distributor or retail dealer therefor and shall pay the 
same to the state treasurer promptly as collected. Of the money so 
received the state treasurer shall place an amount equal to the amount 
received upon the sale or use of motor fuel used or manufactured for 
use in aircraft in a special fund to be known as the aeronautic fund to be 
expended under the supervision of the state road commission or such 
other commission or public authority as may hereafter be created, having 
within its jurisdiction the supervision and regulation of aeronautics in 
this state, for the construction, improvement, and maintenance of publicly 
owned airports i nthis state and roads immediately adacent thereto, and 
for the payment of the costs and expenses of said commission in admin- 
istering the provisions of this Act or other law conferring upon it the 
duty of regulating and supervising aeronautics in this state. The amount 
to be expended on account of each such airport, after deducting admin- 
istration expense, to be that proportion of the tax allocated to the aero- 
nautic fund as the amount of fuel delivered at such airport for use in 
aircraft bears to the total amount of fuel delivered at all such airports 
for such use. The state tax commission shall require such reports and 
returns from distributors, retail dealers, and users as will enable it to 
allocate the revenue to be credited to the aeronautic fund as aforesaid 
and the sources of the same. The state treasurer shall place the re- 
mainder thereof to the credit of a fund for the payment of interest and 
sinking fund charges on state road bonds until such fund shall contain 
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an amount which added to any other fund available for the payment of 
interest and sinking fund charges on state road bonds will be sufficient 
to pay all interest and sinking fund charges on state road bonds which 
shall become due during the calendar year. The state treasurer shall 
credit the balance of the receipts from said excise tax during the re- 
mainder of the calendar year to the credit of the state highway construc- 
tion and maintenance fund. 
Section 2. This Act shall take effect upon approval. 


Approved, March 23, 1937. 


NEW YORK AERONAUTICAL REGULATORY ACT VETOED 


At the present session of the New York legislature the Hillig Bill, No. 
1697, introduced March 3, 1937, “providing for the regulation of aeronautics 
within the state,” was passed by both houses of the legislature and subse- 
quently vetoed by Governor Lehman. The bill provided for the creation of 
a permanent Aeronautics Commission of five persons to be appointed by the 
Governor, with the consent of the Senate, to serve without compensation, and 
for the appointment of a State Supervisor of Aeronautics to discharge the 
duties assigned to him by the Commission. In addition to the ordinary 
powers and duties relating to the organization and operation of the Com- 
mission the Commission was empowered by Section 8 as follows: 


“It shall be the duty of the commission to hold public hearings on 
matters affecting aviation and to advise the legislature upon all aero- 
nautical legislation; to collect and disseminate information relative to 
aeronautics and to assist communities and groups in preparing and prose- 
cuting projects for the development of flying, airways, airports, and all 
other facilities for the promotion of aeronautics; to correlate all laws 
affecting aeronautics within the state and recommend amendments or 
revisions of existing laws so that all such laws may be found under one 
chapter of the consolidated laws, and such laws as may be meaningless 
or obsolete may be rescinded and such necessary additions to laws af- 
fecting aeronautics in New York state in any of its phases may be enacted 
by the legislature; to cooperate with the New York state police and all 
other law enforcement agencies in furnishing proper aeronautical in- 
formation to the public and such law enforcement agencies pertaining to 
development of aeronautics and laws of the United States and regulations 
of the United Siates and the other states which may assist such agencies 
in law enforcement; to transmit statistical information with respect to 
the growth and development of aeronautics in this and other states of 
the United States for the proper development of aviation industry in this 
state and for the proper enforcement of law affecting aeronautics in this 
state and affecting regulations pertaining to aeronautics; to keep a record 
of its proceedings and its official acts and to make an annual report to 
the governor reviewing the operation of the commission together with 
its recommendations for the improvement and development of aeronau- 
tical safety and progress.” 


In vetoing the Hillig bill Governor Lehman stated: 


“This bill would create a permanent aeronautics commission in the 
Executive Department. Its principal duty seems to be investigatory—a 
function of a temporary commission. Permanent agencies to administer 
any activity should be created only after a State policy has been deter- 
mined. The bill does not take effect until April 1, 1938, and carries no 
appropriation whatsoever for the discharge of its duties. The bill is 
disapproved.” 





FEDERAL REGULATION 


. DEPARTMENT OF COMMERCE, BUREAU OF AIR COMMERCE 


Re Application of Hanford Airlines, Inc., for Authority 
to Institute Passenger, Mail, and Express Schedules 
during Hours of Darkness between the Municipal Air- 
ports of Kansas City, Missouri, and Tulsa, Oklahoma. 


AIRLINE DocKET 
HA-1-1 


Application Filed—May 1, 1937. 

Amended Application Filed—May 26, 1937. 
Hearing on Application Held—May 26, 1937. 
Examiner's Report Filed—June 2, 1937. 
Examiner's Report Approved—June 2, 1937. 
Letter of Authority Issued. 

John S. Wynne, Attorney; V. A. Dorrel, Operations Manager, for 
the Applicant. 

Fred D. Fagg, Jr., Director, B. M. Jacobs, Chief, Certificate and 
Inspection Division, C. J. Stanton, Chief, Airways Engineering Division, 
O. D. Murphy, Chief, Enforcement Section, N. B. Ison, Acting Chief, 
Air Line Inspection Section (Domestic), R. W. DeLany, R. I. Hazen, 
Air Line Inspectors, Reeder G. Nichols, Air Line Inspector (Radio), for 
the Bureau of Air Commerce. 

J. H. Neale, Operations Manager, Pennsylania-Central Airlines Cor- 
poration, ]l’esley E. Disney, Member of Congress from Oklahoma. 


REPORT OF THE EXAMINER 


Application was made by Hanford Airlines, Inc., through counsel, and 
another qualified representative, to institute and maintain scheduled air line 
service for the carriage of passengers, mail and express during the hours of 
darkness between the Municipal Airports at Kansas City, Missouri, and Tulsa, 
Oklahoma, via Gardner, Moran, Chanute and Coffeyville, Kansas. This ap- 
plication involves operation during hours of darkness over a route with radio 
range courses along the route, and with rotating beacons located only at 
lighted intermediate fields spaced at intervals of slightly less than 100 miles. 


GENERAL STATEMENT OF Facts 


The following is a brief summary of the evidence introduced at the 
hearing, and otherwise available to the Secretary of Commerce: 


(1) Hanford Airlines are now authorized by the Secretary of Commerce 
to conduct contact and instrument operations during daylight with mail, 
express and passengers over this route. Visual contact daylight opera- 
tions were first authorized over this route in July, 1936, and the instru- 
ment authority for daylight operations was approved April 27, 1937. 
Department of Commerce radio range stations are located at Tulsa, 
Oklahoma, Moran, Kansas, and Kansas City, Missouri, and project 
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radio range courses over the route the appli: proposes night 
operation. 

Lighted intermediate fields on the route with rotaiin:; |eacon lights are 
located at Chanute and Coffeyville, Kansas. 

The route intersects a Federal lighted airway at Kansas City and Tulsa. 
The Oklahoma City, Wichita, Kansas City Federal lighted airway is 
located approximately 100 miles west of the proposed route and is 
equipped with radio aids. 

Radio range courses east of the proposed course are so located that 
they could be utilized in emergency. 

Commercial radio stations are located at terminals and throughout the 
area which may be used for orientation in event of failure of the radio 
range stations. 

Radio range courses extend over the intersected lighted airways and 
beyond the two terminals proposed providing added safety in the event 
of emergency requiring continued flight to alternate airports. 

The terrain over which the proposed course lies has a few low hills and 
the remainder of the area is fairly level. 

Two additional lighted airports are available as emergency fields and 
located a short distance from the direct line course at Bartlesville, 
Oklahoma, and Lebo, Kansas. The latter is equipped with a radio 
range. These additional lighted airports further reduce the distance 
between emergency landing fields to approximately 50 miles, although 
all the airports are not on the direct course. 

Applicant now has installed radio ground station transmitters at Tulsa 
and Kansas City. 

Applicant will install Siebenthaler radio loops for radio direction find- 
ing and orientation on all aircraft used on the proposed night operation. 
Applicant signified his willingness to arrange for the radio operator at 
Bartlesville, Oklahoma, to stand a listening watch on Hanford fre- 
quency when such flights were in progress between Kansas City and 
Tulsa. 

Applicant signified his willingness to place receiving radio sets at 
Chanute and Coffeyville, Kansas, airports. 

Applicant has signified his willingness to install and maintain a pilot 
training program with the Siebenthaler loop for its use and the orienta- 
tion methods to be used. 


RECOMMENDATIONS OF THE EXAMINER 


Based upon the location of existing aids on the airways intersected at 
Kansas City and Tulsa along the proposed route, and upon the length of the 
proposed operation, it is believed that night passenger operation is feasible 
between Kansas City and Tulsa and approval is recommended upon satis- 
factory showing of the following: 

(1) All aircraft to be used during hours of darkness over the proposed 
route are equipped in accordance with Bulletin 7-E and the amend- 
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ments, including No. 13 and 14, prior to starting night operation over 
this route. 

All co-pilots to be used on the proposed operation hold a valid SAT 
or NSI rating. 

All pilots and co-pilots to be used on the proposed operation shall 
satisfactorily demonstrate their ability to use the Siebenthaler loop 
(with which the Company aircraft are already or, prior to operation 
will be, equipped). 

Satisfactory arrangements are made to obtain weather reports from 
Coffeyville and Chanute, Kansas, for at least two hourly sequences 
immediately prior to dispatch. 

A radio receiver is installed and operating capable of receiving radio 
messages from the operator’s aircraft at Coffeyville and Chanute, Kan- 
sas, and a listening watch is maintained during the hours any of the 
applicants’ flights are enroute between Kansas City and Tulsa. 

The airports at Chanute and Coffeyville are lighted at all times when 
any of the applicant’s flights are enroute between Kansas City and 
Tulsa. 

Upon satisfactory showing of the foregoing requirements, it is recom- 
mended that the operator be authorized to conduct the proposed operation 
without passengers for a proving period of at least 10 days, completing at 
least 10 round trips on the night schedules proposed. The following mini- 
mum requirements shall apply during the 10 day proving period, as well as 
for any passenger operations that may be authorized thereafter : 


(1) At no time except during take-offs or landings shall aircraft be flown 
within 1000 feet of the ground or ground obstructions. (Same as 
minimum for instrument flights.) 

(2) Minimum weather limitations for Tulsa landing down through at night, 


< 


600 feet ceiling and 3 miles visibility. Kansas City minimum weather 
limitations for landing down through at night, 500 feet ceiling and 1 
mile visibility. 

(3) No flight shall be dispatched from Kansas City or Tulsa over the pro- 
posed route unless either Coffeyville or Chanute is reporting a steady 
or improving ceiling of 1500 feet or better, and a visibility of 3 miles 
or better. After three months’ operation, application may be filed with 
the Department of Commerce looking to a lowering of this requirement. 

(4) At no time shall any flight be dispatched unless all radio facilities in 
the aircraft and on the ground over the course are operating normally 
and weather and static conditions indicate satisfactory reception of 
radio signals by the aircraft can be obtained. 

B. M. Jacoss, Examiner. 


Approved. Fred D. Fagg, Jr., Director of Air Commerce. 
Approved. J. M. Johnson, Assistant Secretary of Commerce. 


AIR COMMERCE REGULATIONS: AERONAUTICS BULLETIN 
NO. 7 (EDITION OF JANUARY 1, 1934), AMENDMENT NO. 8 


Pursuant to the authority contained in the Air Commerce Act of 1926 
(44 Stat. 568) as amended, and as further amended by the Act of June 19, 
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1934 (48 Stat. 1113, Chapter 654), and the Act of June 19, 1934 (44 Stat. 
1116, Chapter 656), Chapter 4 of Aeronautics Bulletin No. 7 is hereby 
amended by adding after the period at the end of Section 40 (4) thereof the 
following paragraph: 


An aircraft bearing foreign identification marks or insignia, manu- 
factured in the United States for delivery to a foreign purchaser, may 
be navigated for demonstration purposes for a limited time within the 
immediate vicinity of the manufacturer’s airport on application made to 
and approved by the Secretary of Commerce. 


Approved to take effect May 18, 1937. 


J. M. Jounson, Acting Secretary of Commerce. 


NOTICE TO AIRMEN: AIR TRAFFIC RULE 


During the period from May 6 to November 5, 1937, the airship H1InpEN- 
BURG will conduct a series of transatlantic flights between Frankfurt, Ger- 
many, and the Naval Air Station, Lakehurst, New Jersey. With respect to 
such flights, the following Air Traffic Rule, effective as of May 5, 1937, has 
been promulgated : 

Aircraft shall not be navigated in the United States in closer proxim- 
ity than one mile to the airship HinpeENBuRG while it is in flight or 
moored; provided, that aircraft as specifically authorized by the United 
States Department of Commerce or the Navy Department may be navi- 
gated in closer proximity thereto and may land at the Lakehurst Naval 
Air Station while the airship H1npENBURG is moored thereat. 


Aircraft authorized to land at Lakehurst are warned to stay on the run- 
ways as the shoulders are soft. 


May 6, 1937. 


INTERSTATE COMMERCE COMMISSION: AIR MAIL 
DOCKET NO. 1! 


Air Mail Compensation 


Submitted April 29, 1937. Decided June 14, 1937. 


1. The Commission may determine and publish fair and reasonable rates 
from the date of filing the petition therefor. 

2. Order of March 11, 1935, in Air-Mail Compensation, 206 I. C. C. 675, 
does not require reduction in base rate where mileage flown equals 
less than 190 per cent of prescribed base mileages which are substan- 
tially equivalent to one round trip daily 

3. Order of March 11, 1935, changed to aii that compensation pay- 
able under any rate in the scale shall not exceed the minimum com- 
pensation payable under the next lower rate. 


4, a reports 206 I. C. C. 675, 216 I. C. C. 166 and 220 I. C. C. 


Seth W. Richardson, William I. Denning, Ernest V. Moore, Herbert 
M. Bingham, and Gerald B. Brophy, for respondents. 
Paul D. Page, Jr., assistant solicitor, for Postmaster General. 





1. This report also embraces A. M. Docket No. 16, Air-Mail Rates fir Route 
pi 24, and A. M. Docket No. 18, National Parks Airways, Inc., Base Rate: 
Mileage. 
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By THE CoMMISSION: 


In the report on further hearing in Air-Mail Compensation, 216 I. C. C. 
166, herein termed the Northwest Case, division 3 found that the Commission 
has the power to, and should, fix and publish fair and reasonable rates of 
compensation for transportation of air mail by airplane from the date of the 
filing of the petition for determination of such rates. In National Parks 
Airways, Inc., Base Rate Mileage, 220 I. C. C. 149, the division found in effect 
that our order in Air-Mail Compensation, 206 I. C. C. 675, does not require 
a reduction in the base rate where the mileages flown are less than 190 per 
cent of those base mileages which are substantially equivalent to one round 
trip daily. Upon petitions of the Postmaster General, these proceedings 
were reopened for argument before us and reconsideration of the questions 
presented by the findings of the division. The question presented in the 
Northwest Case also arises in Air-Maii Docket No. 16, Air Mail Rates for 
Route No. 24, now pending, which was joined for argument in these pro- 
ceedings. That case will be disposed of separately. 

Braniff Airways, Inc., and North American Aviation, Inc., also appeared 
by counsel and presented arguments. 

In the Northwest Case the division relied upon the precedent of United 
States v. New York Central, 279 U. S. 73, in which our power under the 
Railway Mail Pay Act of July 28, 1916, 39 Stat. 412, U. S. C., Title 39, was 
considered. Respecting our right under that act to make rates applicable 
as of the date of a petition for review, the court there said: 


If the claim of the railroads is just they should be paid from the 
moment when the application is filed. In the often quoted words of 
Chief Justice Shaw, ‘If a pie-powder court could be called on the instant 
and on the spot the true rule of justice for the public would be, to pay 
the compensation with one hand, while they apply the axe with the other.’ 
Parks v. Boston, 15 Pick. 198, 208. In fact the necessary investigation 
takes a long time, in these cases years; but reasonable compensation for 
the years thus occupied is a constitutional right of the companies no less 
than it is for the future. Oklahoma Natural Gas Co. v. Russell, 261 U. 
S. 290, 293. This being so, and the Interstate Commerce Commission 
being the tribunal to which the railroads are referred, it is a natural 
incident of the jurisdiction that it should be free to treat its decision as 


made at once. 


The empowering provision of the Railway Mail Pay Act, U. S. C.,, title 
39, sec. 542, in general, if not in complete detail, is so nearly parallel to that 
of the Air Mail Act of 1934, as amended, that it cannot be doubted the former 
was the pattern for the latter, and it must be assumed that in the passage 
of the Air Mail Act Congress was aware of the Construction which had been 
placed upon the Railway Mail Pay Act. That a similar construction of the 
Air Mail Act was to be expected there can be no doubt, U. S. Nav. Co. v. 
Cunard S. S. Co., 284 U. S. 474, 480-481, and a strong presumption of Con- 
gressional intent is thus created. The Postmaster General concedes that 
unless a distinction is to be drawn between railway mail pay and air mail 
pay cases it follows that similar authority exists in the present case. As 
hereinafter shown, he seeks to establish the distinction. 
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The Postmaster General relies upon our decision in Through Routes and 
Through Rates, 12 1. C. C. 163, and Nebraska-Iowa Grain Co. v. U. P. R. R. 
Co., 15 I. C. C. 90, and the decisions in Horton v. Tonopah & Goldfield Ry. 
Co., 225 Fed. 406, and Arizona Grocery Co. v. Atchison, T. & S. F. Ry. Co., 284 
U. S. 370, to sustain his contention that the action of the division was the 
equivalent of ex post facto legislation. These cases, however, are all clearly 
distinguishable. They deal with a relationship between shipper and carrier 
in service open to the public, and not with a measure of compensation pro- 
sided by Congress under private contracts for carriage of the mail. 

In the Arizona Grocery Case, upon which especial reliance is placed, we 
prescribed as reasonable for rail transportation a rate of 96.5 cents per 100 
pounds on sugar from points in California to Phoenix, Ariz. The rail car- 
riers published a rate of 96 cents, which they later voluntarily reduced to 
86.5 cents. A new complaint was then filed attacking the latter rate as un- 
reasonable, following which the carriers made a further voluntary reduction 
to 84 cents. As a result of this complaint, we prescribed a maximum reason- 
able rate of 71 cents, to that extent modifying our previous findings, and 
awarded reparation on shipments which moved between the dates of our 
orders prescribing 96.5 and 71 cents. The Supreme Court held that a pre- 
scribed rate had the same effect as a legislative enactment, and that we could 
not in our judicial capacity subsequently repeal our own earlier legislative 
action in prescribing 96.5 cents for the future, by giving retroactive effect 
to the rate of 71 cents finally prescribed for the future through an award of 
reparation on shipments moving under rates not in excess of that first 
prescribed. 

In the instant case we are not acting as we do under Part I of the 
Interstate Commerce Act, either by ordering carriers to publish and charge 
certain rates against all shippers, or by making an award of reparation. 
Awards of reparation are made for damages sustained by shippers because 
of the carriers’ violation of the law, and may include shipments moving 
before as well as after the date of the shippers’ complaint. Here we are 
not considering any question of violation of law or of damages arising out of 
any violation. We are merely complying with the mandate of the statute 
that from time to time we fix, determine and publish, by order, the fair and 
reasonable rates of compensation for the transportation of air mail. Our 
orders may not, and do not, require payment of these rates, either for the 
future or for the past. Such payment is required by the act itself. Section 
6(c) of the act provides that compensation to the carriers during the period 
of indefinite continuance of their contracts shall be paid at rates fixed by 
order of the Commission. Decisions relating to our powers in respect of 
awards of reparation are not controlling of our power, under the Air Mail 
Act, to determine fair and reasonable rates for services as of the date a 
petition, assailing the reasonableness of the existing rates, is filed. 

The Postmaster General bases his distinction between air mail cases and 
the railway mail pay cases upon his contention that air mail rates include a 
subsidy to which there is no legal right. The Air Mail Act, as amended, 
neither employs nor defines the term “subsidy.” It does direct that in fixing 
and determining fair and reasonable rates of compensation we do so “within 
the limitations” of the act, and further provides what those limitations shall 
be. In no instance have we published rates in excess of those limitations. 
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In the New York Central Case, supra, the Supreme Court based its de- 
cision upon three primary grounds as follows: 


(1) On the reasonable implication of an authority to change the 
rates of pay which existed from the day when the application was filed; 

(2) the manifest intent to refer all rights of the railroads to the Interstate 

Commerce Commission, and (3) the fact that, unless the Commission has 

the power assumed, a part of the railroads’ constitutional rights will be 

left in the air. (Numbering ours.) 

Counsel for the carriers urge that although the constitutional question 
there involved is not presented here, there is no doubt that the first two of 
the above grounds exist in this case, and that there is a close analogy to the 
constitutional question. Here the statute guarantees fair and reasonable com- 
pensation to the carriers. There is, of course, a difference between the 
relationship of the Government to the rail carriers and the air carriers, since 
the rail carriers are under the obligation of statute to transport the mail, 
whereas the air carriers are under the obligation of contract which they may 
escape by relinquishing their contracts upon agreement with the Postmaster 
General, “or for cause.” But so long as the contract remains in effect they 
must fulfill their obligation thereunder. The act itself also imposes upon 
the carriers an obligation to transport mail on any schedules they operate 
whenever required by the Government. Section 3(f) provides in part: 


* * * the Postmaster General shall prescribe the number and frequency 
of schedules, * * *, authorize and, notwithstanding any other provisions 
of this Act, compensate for a special schedule or an extra or emergency 
trip in addition to any regular schedule over air-mail routes or portions 
thereof at the same mileage rate paid for regular schedules on the con- 
tract route or routes, or at a lesser rate if agreed to by the contractor 
and the Postmaster General, and he may utilize therefor any scheduled 
passenger or express flight of the contractor between the terminal points 
or over a portion of any route whenever the needs of the service may so 

require. * * * 

Whether failure to receive what they consider fair and reasonable com- 
pensation under the act would constitute a “cause” for cancellation of the 
contracts need not be considered here. Congress, through past and present 
legislation, has clearly evidenced its intention to develop an air-mail trans- 
portation system, and, in the present legislation, its purpose to provide fair 
and reasonable rates to those engaging in such transportation. To say that 
an air carrier is compelled to choose between surrendering either the obliga- 
tion it voluntarily assumed, conceding its right to exercise that choice, or the 
compensation it is guaranteed upon assumption of the obligation, would 
negative one or the other of these purposes of Congress. As said by the 
court in the New York Central Case, reasonable compensation to the rail car- 
riers for transportation of the mai! during the years necessarily occupied in 
determining that compensation “is a constitutional right of the companies no 
less than it is for the future.” Compensation under the Air Mail Act to the 
carriers holding contracts for the transportation of air mail during the period 
necessarily occupied in determining that compensation is equally a statutory 
right of the carriers no less than it is for the future. In either case what 
accrues to the carrier is a lawful right, whether constitutional or statutory. 
If, then, upon application of an air-mail carrier, we comply with the direction 
of section 6(a) of the act to fix, determine and publish fair and reasonable 
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rates of compensation, and do not name a date as of which such rates will be 
fair and reasonable, either the date of filing of the application or the date 
subsequent thereto on which existing rates became unfair and unreasonable, 
we will not be acting in such a way as to permit the intended operation of 
section 6(c) of the act, and the carriers will be deprived of their lawful right. 

That Congress intended to apply here the same principle as in the Rail- 
way Mail Pay Cases, is also evidenced by the fact that in the amendments 
of August 14, 1935, Congress specifically provided in section 6(c) that all 
contracts in full force and effect on March 1, 1935, should, from and after 
that date, be continued in effect for an indefinite period, and that compensa- 
tion, on and after that date, should be paid, during such period of indefinite 
continuance, at the rate fixed by our order under the act. This was clearly a 
retroactive application of rates, which goes much beyond a mere publication of 
rates as of the date of an application or such subsequent date as the rates 
brought in issue by the application became unfair and unreasonable. 

Accordingly we conclude that the act empowers us to make our orders 
fixing fair and reasonable rates effective as of the date of filing of a petition 
for the determination of such rates. 

The second point upon which these proceedings were reopened was as to 
the construction of our order of March 11, 1935, in Air-Mail Compensation, 
supra, and the necessity for clarification of that order. It involves a review 
of the decision of the division in National Parks Airways, Ine., Base Rata 
Mileage, supra. No further evidence has been presented, the question being 
solely one of mixed law and fact as to the determination of the applicable 
rates under the scale fixed by our order. That order fixed base rates of com- 
pensation for the transportation of air mail by airplane for each route except 
two, each base rate named being applicable only for the mileage named for 
that base. The order further provided for progressive decrease or increase 
in the base rate of 1 cent for each 10 per cent increase or decrease, respec- 
tively, in the mileage flown. This provision was subject to the exception 
that, “where the mileage named in the table is substantially the monthly 
equivalent of one daily round trip over the entire route, the base named for 
that mileage shall not be decreased until the miles actually flown with mail 
each month equal 180 per cent of the mileage named, but shall thereafter be 
decreased, as herein provided, upon each further increase of 10 per cent in the 
mileage named.” 

The Postmaster General interpreted this order as requiring, in respect 
of the routes falling within the excepticn, a l-cent reduction in rate for any 
fractional increase in mileage over 180 per cent of the base up to 190 per cent 
and successive l-cent reductions thereafter. In National Parks Airways, Inc., 
Base Rate Mileage, supra, the carrier contended that the Postmaster General’s 
application of the order was erroneous. The division concurred in this con- 
tention and found that no reducticn in rate should be made when the mileage 
flown reached 180 per cent of the base mileage, but rather that “thereafter” 
a l-cent reduction in rate should be applied upon each increase in miles flown 
which equals 10 per cent of the base mileage. 

We see no reason to differ with the decision of the division. Our order 
provided generally for a change in rate upon each 10 per cent change in 
mileage from the base mileage. Fractions of 10 per cent of the base mileage 
have no effect in determining the applicable rate. Recognizing the fact that 
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economies of operation with increased mileage would not be so easily ob- 
tained by carriers operating only the substantial equivalent of one round trip 
daily per month we exempted such carriers, by means of the proviso, from 
the general provisions of the order until the mileage flown reached 180 per 
cent of the base. We then provided that “thereafter” the rate should be 
decreased, “as herein provided, upon each further increase of 10 per cent in 
the mileage named.” The words “as herein provided” obviously relate to the 
general provisions of the order; otherwise they would be entirely superfluous. 
Under the proviso, as under the general provisions, a fractional part of 10 per 
cent of the base mileage, therefore, could have no effect upon the determina- 
tion of the applicable rate. As pointed out by the division, at page 152 of its 
report in National Parks Airways, Inc., Base Rate Mileage, supra, “to follow 
the interpretation which has been applied would place on the proviso a con- 
struction different from and inconsistent with that placed on the general 
provision of the order.” 

The Postmaster General cites a decision of the Comptroller General, 
designated A-66116, as chief support for his interpretation of our order. That 
decision arose through an appeal by North American Aviation, Inc., from 
action by the Department in computing compensation payable to it upon the 
basis of a l-cent reduction in rate when the mileage flown exceeded 180 per 
cent of the base but was less than 190 per cent. The Comptroller General 
denied that appeal in an opinion in which the interpretation placed upon our 
order by the Postmaster General was approved. 

Counsel for North American suggested that under the circumstances we 
should issue an order herein, effective as of March 1, 1935, which would 
definitely establish our intention as to the proper application of the 180 
per cent provision. We think our order is clear, but so that there may be no 
further uncertainty concerning it we will clarify the proviso which reads: 


Provided, That where the mileage named in the table is substantially 
the monthly equivalent of one daily round trip over the entire route, the 
base named for that mileage shall not be decreased until the miles actu- 
ally flown with mail each month equal 180 per cent of the mileage named, 
but shall thereafter be decreased, as herein provided, upon each further 

- increase of 10 per cent in the mileage named 


by substituting the following therefor: 


Provided, That where the mileage named in the table is substantially 
the monthly equivalent of one daily round trip over the entire route, the 
base named for that mileage shall not be decreased until the miles actu- 
ally flown with mail each month equal 180 per cent of the mileage named, 
but shall, after the miles actually flown with mail each month equal 180 
per cent of the mileage named, be decreased, as herein provided, upon 
each increase of 10 per cent in the mileage named over 180 per cent of 
the mileage named. 

At the time we entered our order in Air-Mail Compensation, supra, it 
was recognized that the operation of any percentage scale of rates might 
result, in some individual instances, in a carrier receiving higher compensa- 
tion for performing a given number of miles of service than it would have 
received for performing a greater number of miles, but there then seemed to 
be little probability of such a result in broad application of the scale. Since 
that time, however, the inauguration or cessation of partial schedules and 
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changes in route mileages have resulted in such situations with increasing 
frequency. With respect to Northwest Airlines and National Parks Airways, 
the situation was corrected by adding a proviso to the orders in those cases 
to the effect that the compensation payable under any rate determined under 
the scale should not exceed the minimum compensation payable under the 
next lower rate so determined. In the interest of uniformity we shall change 
our order in Air-Mail Compensation, supra, to include a similar proviso. 
An appropriate order will be entered. 


SPLAWN, Commissioner, concurring : 


The Air Mail Act, section 6, paragraph (a), directs us to fix and de- 
termine the reasonable rates of compensation for transportation of mail by 
airplane and provides that those rates shall continue in force until changed 
by us after notice and hearing. Paragraph (c) provides that any contract for 
the carriage of mail by airplane in force on March 1, 1935, or one let there- 
after, shall be continued in effect after said date, or after completion of the 
initial contract period, as the case may be, for an indefinite period and that 
“compensation therefor, on and after March 1, 1935, during such period of 
indefinite continuance shall be paid at the rate fixed by order of the Com. 
mission under this Act.” 

The Northwest Airlines, Incorporated, by petition filed June 27, 1935, 
requested us to fix and determine the reasonable compensation for services 
performed on and after that date. The rate it was then receiving was fixed 
by us in Air-Mail Compensation, 206 I. C. C. 675. The Postmaster General 
questions our authority to determine what was the reasonable compensation 
for service in the period from the date of the petition to the date of our 
decision on that petition. 

The statute permits the Postmaster General to continue petitioner’s con- 
tract for air mail service beyond the period specified in the original contract 
at such reasonable compensation as we may fix from time to time. There is, 
therefore, an implied ccntract that the carrier so long as he performs the 
service shall receive a fair and reasonable rate and that we shall determine 
what that rate is. If the carrier, withouut protest, voluntarily accepts and 
performs mail service thereafter with knowledge of what the United States 
intended to pay, it cannot later claim more for the service so performed. 
Compare New York, New Haven & H. R. Co. v. United States, 251 U. S. 123. 
But when the carrier files a petition which alleges that the rate paid is not 
iair and reasonable, as provided by the statute, it presents an issue as to the 
reasonableness of the compensation for services performed on and after the 
date the petition is filed. Our authority to hear and determine that issue is 
clearly implied in the statute. That authority, however, is not dependent 
upon nor analogous to our authority under the Railway Mail Pay Act upon 
which the decision of the majority relies. The right under that Act is the 
constitutional right of carriers by railroad to just compensation for their 
service in transporting the mail which they are required by law to perform at 
demand of the Postmaster General and under penalty for refusal. There is 
no implied contract in connection with the rail service such as there is under 
the Air Mail Act. Just compensation for the rail service is due by virtue of 
the just compensation clause of the Fifth Amendment to the Constitution. 
Hence the Railway Mail Pay Act affords no authority for the order made 
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here and the decision of the court upon the constitutional question raised in 
United States v. New York Central, 279 U. S. 73, furnishes no precedent for 
such action. 

I am authorized to state that Commissioner Caskie joins in this expression. 


Lee, Commissioner, dissenting : 

For the reasons stated by Commissioner Mahaffie in his dissenting ex- 
pression in 216 I. C. C. 166, I dissent from the finding that we have authority 
to give retroactive effect to the changes in the rates of compensation previ- 
ously fixed. 


ManarFiE, Commissioner, dissenting : 


The chief question here is whether under the terms of the Act, we are 
authorized retroactively to change rates of compensation previously de- 
termined by us and paid by the Postmaster General. For the reasons stated 
in my separate expression in 216 I. C. C. 166, 191, I am unable to agree that 
we have that power. 

Commissioner Aitchison did not participate in the disposition of these 
proceedings. 


Order 


At a General Session of the INTERSTATE COMMERCE COMMISSION, 
held at its office in Washington, D. C., on the 14th day of June, A. D. 1937. 


Arr Matt Docket No. 1 
Atr-Matt CoMPENSATION 


Air Mai Docket No. 16 
Air Mat Rates For Route No. 24 


Arr Mau. Docket No. 18 
NaTIONAL Parks Atrways, Inc., BASE RATE MILEAGE 


It appearing, That on March 11, 1935, the Commission made and filed its 
report and entered its order in Air Mail Docket No. 1; that on June 6, 1936, 
division 3 made and filed its report on further hearing and entered its order 
in that proceeding; that on February 8, 1937, division 3 made and filed its 
report and entered its order in Air Mail Docket No. 18; and that on 
February 12, 1937, Air Mail Docket No. 16 stood submitted for decision by 
division 3: 

It further appearing, That on April 5, 1937, the Commission, by appro- 
priate order, reopened said proceedings for oral argument before it solely on 
the questions of (1) its authority to make its orders fixing fair and reason- 
able rates effective as of the date of filing of the petition, and (2) as to the 
necessity for clarification of the order of March 11, 1935, in Air Mail Docket 
No. 1 respecting the computation of rates; 

And it further appearing, That these questions have been orally argued 
and that the Commission has, on the date hereof, made and filed a report on 
reargument containing its findings and conclusions thereon, which said report 
is hereby referred to and made a part hereof. 
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It ts ordered, That the first proviso of the parenthetical note in the 
“table for determining fair and reasonable rates on each route” in the report 
and order of March 11, 1935, be changed to read as follows: 


Provided, That where the mileage named in the table is substantially 
the monthly equivalent of one daily round trip over the entire route, the 
base named for that mileage shall not be decreased until the miles actu- 
ally flown with mail each month equal 180 per cent of the mileage named, 
but shall, after the miles actually flown with mail each month equal 180 
per cent of the mileage named, be decreased, as herein provided, upon 
each increase of 10 per cent in the mileage named over 180 per cent of 
the mileage named; 

And it is further ordered, That the said report and order be further 
changed by adding at the end of said parenthetical note a third proviso as 
follows: 

Provided, That the compensation payable under any rate so de- 
termined shall not exceed the minimum compensation payable under the 
next lower rate so determined. 


By the Commission: 
W. P. BarteL, 
(SEAL) Secretary. 


INTERSTATE COMMERCE COMMISSION: AIR MAIL 
DOCKET NO. 211 


American Airlines, Inc., Detroit-Cincinnati Operation 


In the Matter of the Applications of American Airlines, Inc., for Per- 
mission to Institute and Maintain Passenger and Express Schedules 
between Detroit, Michigan, and Cincinnati, Ohio. 


Submitted Decided 


Found that proposed off-line service between Detroit, Michigan, and Cin- 
cinnati, Ohio, and between Detroit and Indianapolis, Indiana, would com- 
pete with passenger and express service available upon air-mail routes. 
Applications denied. 


Hamilton O. Hale and Pruitt and Grealis, for applicant. 


Karl A. Crowley, solicitor, and Paul D. Page, Jr., assistant solicitor, for 
Postmaster General. 


Gerald B. Brophy, R. Granville Curry, William H. White, Jr., Frederick 
A. Ballard, and Leonard Simms, for interveners. 


Report Proposep By ExaMINERS GeorGE A. KEYSER AND LUCIAN JORDAN. 


On November 23, 1936, American Airlines, Inc., holder of a number of 
air-mail contracts, filed two applications with the Commission requesting per- 
mission to institute and maintain off-line passenger and express service 
between Detroit, Mich., and Cincinnati, Ohio, and Detroit and Indianapolis, 
Ind. The Postmaster General filed motions to dismiss the applications, alleg- 





1. This report also embraces Air Mail Docket No. 22, American Airlines, 
Inc., Detroit-Indianapolis Operation. 
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ing that the Commission has no authority to entertain them. These motions 
were denied by the Commission. North American Aviation, Inc., herein- 
after referred to as Eastern, and Pennsylvania-Central Airlines Corporation, 
air-mail contractors, intervened in opposition to, and the Detroit Board of 
Commerce intervened in support of, the applications. 

Section 15 of the Air Mail Act of 1934, as amended, provides that no 
air-mail contractor shall maintain passenger or express service off the line of 
his air-mail route which competes in any way with passenger or express 
service available upon another air-mail route, with certain exceptions not 
material here. In Transcontinental & W. Air, Inc., San Francisco Operation, 
220 I. C. C. 163, the Commission found that certain off-line passenger and 
express service sought to be established by an air-mail contractor would 
compete with service available upon air-mail routes, and could not, therefore, 
be authorized because of the prohibitions of section 15. If the services 
sought to be instituted in these cases would compete with services available 
upon air-mail routes, these applications also must be denied. 

There is no direct air-transport service between Detroit and either 
Indianapolis or Cincinnati. Detroit is served by air-mail routes of American 
between New York, N. Y., and Chicago, Ill., and of Pennsylvania-Central 
between Detroit and Washington, D. C., via Cleveland, Ohio. American also 
operates an air-mail route between Chicago and Washington via Indianapolis 
and Cincinnati, and another between Cleveland and Nashville, Tenn., via 
Cincinnati and Louisville, Ky. Eastern operates an air-mail route between 
Chicago and Jacksonville, Fla., via Indianapolis, Louisville and Nashville. 

The record shows that passenger and express service is conducted regu- 
larly over air-mail routes between Detroit and both Cincinnati and Indian- 
apolis by connection at Chicago, and that connection is also made at Cleveland 
for service between Detroit and Cincinnati. A substantial amount of pas- 
senger and express traffic between Detroit and points south of Indianapolis 
is now carried by American between Detroit and Chicago, and by Eastern 
beyond Chicago. Some traffic between Detroit and points in Florida also 
moves over Pennsylvania-Central’s route between Detroit and Washington, 
and another air-mail route of Eastern between Washington and southern 
destinations. 

Applicant plans to operate the proposed new lines with the same high 
standards in the matter of equipment, operating methods, and personnel as it 
now observes in the operation of its several air-mail routes. Distances be- 
tween Detroit and both Cincinnati and Indianapolis would, of course, be 
much shorter than the distances over available existing routes via Chicago 
or Cleveland. Flying time and passenger fares would be correspondingly 
reduced. The line between Detroit and Indianapolis also would afford 
quicker and cheaper service south of the latter point than is now available 
via Chicago. 

Applicant also contends that the establishment of these routes would be 
in the interest of public convenience and necessity since, in addition to afford- 
ing quicker and cheaper service, one of the routes would serve Fort Wayne, 
Ind., which now has no air-transport service, and the other would furnish 
service between Detroit and Dayton, Ohio, and between Dayton and Cin- 
cinnati, where no direct service is now available. 
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Whether there would be sufficient saving in time or cost to the public 
of this proposed new service as compared with the present service to war- 
rant a finding that the proposed service would be in the interest of public 
convenience and necessity, or whether the proposed service would tend to 
increase the cost of air-mail transportation, cannot be considered in the 
present state of the law. Trancontinental & W. Air, Inc., San Francisco 
Operation, supra. If either of these lines were established Eastern would be 
deprived of some of the revenue which it now receives. With the exception 
of passengers who desire to visit Chicago, Eastern could not hope to par- 
ticipate in any traffic between Detroit and the South, via Indianapolis, except 
for that part of the flight south of Indianapolis. Since American and Eastern 
both operate through Louisville and Nashville, traffic between Detroit and 
southern destinations via Cincinnati would be carried by American between 
Detroit and Louisville or Nashville, thus depriving Eastern of a large part 
of its present business. 

Moreover, there is no doubt that the present competition between Amer- 
ican and Pennsylvania-Central for traffic from Detroit to destinations in the 
southeast via their respective junctions, i. e., Chicago and Washington, with 
Eastern would be intensified. It is clear, therefore, that the service proposed 
falls within the prohibition of the act against off-line service “which in any 
way competes” with service available upon air-mail routes. 

The Commission should find that the routes proposed to be established 
between Detroit and Indianapolis and between Detroit and Cincinnati would 
compete with service available upon air-mail routes. The application should, 
therefore, be denied. 
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Violation of Air Commerce Regulations as Defense to Infringement 
Action—Application of Federal Air Traffic Rules to Intrastate Flight.— 
[Federal] Novel employment of the Air Commerce Rules! was attempted 
recently in the case of Cory v. Physical Culture Hotel.2. The defendant was 
a subsidiary of the Bernarr MacFadden Foundation, Inc. In answer to an 
action against it for infringement of a copyright aerial photograph of its 
health resort, it alleged that the plaintiff secured the photograph during a 
flight which was in violation of the Air Traffic Rules.3 The court became 
involved in the usual fruitless discussion of aerial trespass* but did not pass 
on this problem as the evidence showed that the defendant had authorized 
the flight. Even had it been unauthorized the defense theory of illegal flight 
would have been inapplicable for the court recognized that “the right asserted 
by the plaintiff is the right to the exclusive use of his copyright, and illegal 
acts, if any, not affecting that particular right will not bar his remedy for 
infringement.” 

Lawlessness of the plaintiff is not always a sufficient defense to his 
charges. As was stated in an earlier infringement case, “it is not sufficient 
to debar a suitor from relief that he has committed an unlawful act, unless 
that unlawful act affects the matter in litigation.”® Not only must the viola- 
tion affect the matter in litigation, but to be used as a defense the statute or 
ordinance violated ‘must have been enacted for the benefit of the party who 
seeks to invoke its violation as distinguished from the public generally, or a 
class to whom the ordinance necessarily applies.”? The absence of these 
factors in the Cory case make the alleged violation of the Air Commerce 
Regulations a mistaken defense to the infringement charges. 

Even when such conditions are present in a case involving a statute or 
ordinance the defendant is not always successful in setting up the plaintiff's 
wrongdoing in bar of the action. In personal injury suits an attempts is often 
made to employ such violations in establishing the defense of contributory 
negligence.’ Courts have disposed of this argument by saying that the unlaw- 





1. Promulgated — §3(e) of the Air Commerce Act of 1926. 44 Strat. 
2120 (1926), 49 U. S. §173(e) (1935). This authorizes the Secretary of 
Commerce to ‘establish: a traffic rules for the navigation, protection, and 
identification of aircraft, including rules as to safe altitudes | of flight and rules 
for the prevention of collisions between vessels and a aft. 

2. 14 F. Supp. 977 (W. D. N. Y. 1936), 1936 U. S. , Rep. 16; see 
Digest, 7 JouRNAL oF AIR Law 630 (1936). 

3. Sections 69 and 71, prescribing minimum altitudes of flight. The cur- 
rent air traffic_rules, and their accompanying air commerce regulations are 
issued by the Department of Commerce in Aeronautics Bulletin No. 7, “Air 
Commerce Regulations,” and its supplements. At the present time these rules 
and regulations are undergoing revision and codification and will be issued 
shortly in a regulations manual. Cf. J. Monroe Johnson, “Trends in Aviation 
Development,” 7 JoURNAL OF AIR Law 541, 548 (1936). 

4. <A late case in this heated controversy is ate v. ro i Air Trans- 
port ; same v. U. S. Airlines Transport Corp., 84 F. (2d) 755 (C. . 9th, 1936) ; 
1936 U. S. Aviation Rep. 1; 7 JouRNAL oF AIR Law 624 t3836), 

5. 14 F. Supp. 977, at 983. 

Benley v. Tibbals, 223 Fed. 247, 252 (C. C. A. 2d, 1915). 
. Watts v. Montgomery Trust Co., 175 Ala. i02; 57 So 471 (1912). 
8. Watts v. Montgomery Trust Co., ibid. ; : Potter v. Gilmore, 282 Mass. 49, 
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ful acts of the plaintiff were merely evidence of negligence, or that while 
the violation of the statute was negligence per se, it was not the proximate 
cause of the accident.? Similar examples of this defense theory may be found 
in attempts to use a violation of outmoded Sunday laws to defeat a plaintiff's 
action.1° While it is just that a plaintiff who violates the law should answer 
to the state or to the parties injured by him, he is entitled to the protection 
of the law against the wrongful acts or culpable negligence of others. His 
own unlawfulness should not vitiate his right of action except under the 
rules suggested.!1 

It must be noted that the Air Commerce Regulations here involved are 
administrative rules, not statutes or ordinances. State administrative regu- 
lations have been held to lack the force and effect of law, and thus their 
violation merely evidence of negligence.12 But the Air Commerce Regula- 
tions are more analogous to the rules of the Interstate Commerce Commission 
than to those of a state body, because of their concern with national prob- 
lems of air transport control. The rules of the Interstate Commerce Com- 
mission have been held to have the force of law in Wintersteen v. National 
Cooperage & Woodenware Co.,13 and a violation of such rules held negligence 
per se.14 It is probable that a violation of the Air Commerce Rules, if 
raised in a proper case, would form the basis of a valid cause of action or 
defense, being considered in the light of the Interstate Commerce Commission 
cases as more than mere evidence of negligence. If violation of the altitude 
limitation had been proved in the instant case Cory would have been sub- 
jected to penalties,15 and would have become liable to an injured person 





184 N. E. 373, 87 A. L. R. 1462 (19383) ; Fae Central ee: Co. v. Page, 153 
Tenn. 84, 282 S. W. 376 (1926); cf. 27 Ill. L. Rev. 223 (1932). 

9. Stark v. General Baking Co., 283 Mo. 396, 223 S. W. 89 (1920). A 
preponderance of the courts usually holds such violation negligence per se, 
irrespective of whether contributory negligence is involved or not. Taylor v. 
Stewart, 172 N. C. 203, 90 S. E. 154 (1916) (statute) ; Moy Quon v. M. bias > 
Co., 81 Wash. 526, 143 P. 99 (1914) (ordinance) ; Hopkins v. Droppers, 184 
Wisc. 400, 198 N. W. 738, 36 A. L. R. 1156 (1924) (statute). Contra: Fars 
Nolan Co. v. Adcock, 194 Ind. 33, 141 N. E. 782, 29 A. L. R. 1344 (1923); 
gg v. Roche, 228 Mich. 36, 149 N. W. 607 (1924); ; Manard v. sacoand . 
276 N. S. 494 (1935) (all involve ordinances Ns 

10. bg Co. v. Rose, 183 Ark. 413, 36 S. W. ari 70 (1931) ; Hughes 

Atlanta Steel Co., 136 Ga. 511, 71 S. E. 778, 36 L. R. A. (N. 8s.) 547 (1911). 
a Texas Employers?’ Insurance Association v. Tabor, 274 S. W. 309 (Tex. Civ. 
App. 1925), aff'd, 283 S. W. 779 (1926), a violation of the Sunday law was 
held no bar to a recovery for injuries sustained in the course of employment on 
that day, on the ground that such act was Bg a “condition” which did not 
oe the defendant from the resu ae of his own negligence. Cf. Jeneary Vv. 

é€ I. Traction Co., 306 Ill. 392, 188 N. E. 203 (1923), for use of the ‘“condi- 
thon” technique. 

11. Louisville, New Albany & Chicago Ry. v. Buck, 116 Ind. 566, 19 N. E. 
453, 2L. R. A. 522 (1 889). 

12. Schumer v. Caplin, 241 N. Y. 346, 150 N. E. 139 (1925), Note (eee) 
26 Col. L. Rev. 759. Criticized in State v. Whitman, 196 Wisc. 472, 220 N 
929 (1928), as giving the administrative agency advisory power only. 

13. 361 Il. 95, 197 N. E. 578 (1935). 

14. Penn. Ry. Co. v. Moses, 42 Ohio App. 220, 182 N. E. 40 (1931). But 
not all rules of the Interstate Commerce Commission have the effect of a statute, 
the purpose and intent of the rule and the authority granted by Congress must 
be examined. Ry: Co. v. International Milling Co., 43 F. (2d) 93 (C. C. A. 8th, 
1930). cert. denied, 51 S. Ct. 89 (1930). 

15. The present case arose in New York where the law incorporates certain 
of the Air Commerce Regulations and provides that their violation shall con- 
stitute a misdemeanor. N. Y. Cons. Laws (Cahill, 1930) c. 21, §246. Sec- 
tion 11(a) of the Air Commerce Act of 1926 (44 Sratv. 2120 (1926), 49 U. S.C. 
A. §181 (1935) makes it unlawful, inter alia, to navigate any aircraft otherwise 
than in conformity with the air traffic rules. It is a distinct possibility that 
Cory in this situation might incur both the state and the federal penalties for 
his act. United States v. Lanza, 260 U. S. 377 (1922). The Air Commerce 
Regulations had been held to govern intrastate flying in New York before the 
state regulations were enacted. Herrick v. Curtiss Flying Service, Inc., infra 
note 25; and these subsequently enacted state regulations have been held fully 
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within the purview of the Air Commerce Regulations.16 But the defendant 
here cannot claim such status to save himself from the consequences of his 
act, as one infringing a copyright aerial photograph cannot be considered 
within that class for whose benefit the minimum altitude rule was promulgated. 

Usually the Air Commerce Regulations have brought into litigation the 
problem of federal control of intrastate flight, at least as far as the traffic 
rules are concerned, rather than the use of the Regulations as furnishing a 
cause of action or defense. To protect interstate flying and to impose safety 
and uniformity of regulation upon all aeronautics, the “burden” theory of 
commerce!’ has been applied to uphold federal regulation over all air traffic, 
both interstate and intrastate. Uniform state laws appear unable to cope with 
the problem as they cannot furnish as speedy and flexible regulation as is 
required. With the tremendous growth of air commerce in the past few 
years, with larger ships flying at higher speeds, uniform traffic rules are a 
necessity. Recently traffic control towers were erected at Chicago, Cleveland, 
and Newark and additional ones are being installed in other congested air- 
ports.18 The landing and dispatching orders issuing from these stations reach 
beyond the confines of their immediate states and require the use of the Air 
Commerce Regulations to govern intrastate and interstate flights alike, for the 
safety of both. 

The authority of the Secretary of Commerce to establish traffic rules was 
not confined to the control of interstate flying. Section 67 of the Air Com- 
merce Regulations expressly incorporates the statement of the congressional 
managers accompanying the conference report on the Air Commerce Act of 
1926 that the air traffic rules should apply to intrastate flight to prevent an 
undue burden upon interstate and foreign air commerce.!9 

This view was first adopted by the federal courts in the Netswonger 
case29 where it was held that intrastate flight was subject to the Air Com- 
merce Regulations if it were necessary to protect interstate commerce. This 
favorable ruling was supported by the decision in Swetland v. Curtiss Atr- 
ports Corp.,2) where the 500 feet altitude rule was held to apply to intrastate 
flight, as well as to interstate. 

Incorporation of a large part of the federal rules in state regulations 





as applicable as the Air Commerce Regulations, unless they become a “burden” 
upon interstate commerce. People v. Katz, infra note 24. A prosecution for 
violation of the Air Commerce Regulation has been reported. United States v. 
Montgomery (W. D. Ky. 1930) 1931 U.S. Aviation Rep. 29, 3 JouRNAL oF AIR 
Law 320 (1932). Cf. Albert Langeluttig, “Criminal Violation of Administrative 
Regulations,” 2 JoURNAL oF AIR LAW 151 (193i); Note 4 JouRNAL oF AIR LAW 
282 (1933). 

16. Neiswonger v. Goodyear Tire and Rubber Co., 35 F. (2d) 761, (N. D. 
Ohio 1929), 1929 U. S. Aviation Rep. 96, 1 JouRNAL or AIR Law 359 (1929). 
The court held that the plaintiff, injured through the frightening of his team 
by the passage of an airship below the 500 feet altitude limitation imposed by 
the Rules, was within the class of persons intended to be benefited by them. 

17. Its relationship to aviation is amply discussed in George B. Logan, 
“Interstate Commerce ‘Burden Theory’ Applied to Air Transportation,” 1 Jour- 
NAL OF AIR LAW 433 (1930); Edward A. Harriman, ‘Federal and State Juris- 
diction with Reference to Aircraft.’”’ 2 JouRNAL oF AIR LAw 299 (1931) ; Comment 
3 JOURNAL OF AIR LAW 122 (1932). 

18. Johnson, supra note 3, at 543. 

19. Supra note 3. 

20. Supra note 16. 

21. 41 F. (2d) 929 (N. D. Ohio 1930), modified 55 F. (2d) 201 (C. C. A. 
6th, 1932), 1932 U. S. Aviation Rep. 1, 83 A. L. R. 319, 3 JouRNAL oF AIR LAW 
293 (1932). Here the intent of the state that the Air Commerce Regulations 
should apply to intrastate flying was made reasonably clear by the legislative 
requirement that state regulation conform to the Air Commerce Regulations as 


far as possible. 
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has been a method frequently employed to obtain uniform traffic rules.22. In 
a jurisdiction where this has been done it was held that the Air Commerce 
Regulations were applicable to intrastate flying,?3 although independent state 
regulations not so adopting the Air Commerce Regulations are of course valid, 
and the state may control aviation within its borders until such regulation is 
shown to be a burden upon interstate commerce.?4 Where state regulations 
had not yet been established, a lower New York court held that the Air 
Commerce Regulaticns should apply to intrastate flight.25 To the contrary 
is a Texas decision?6 that the Air Commerce Regulations cannot govern purely 
intrastate flying unless the state legislature has adopted them. The latter 
view was taken by the California Supreme Court in Parker v. Granger 
which flatly affirmed the holding of a lower court that intrastate aeronautics 
cannot be subjected to the Air Commerce Regulations.27 This is the first 
decision from the highest court of a state so limiting the Air Commerce Regu- 
lations, but in view of the necessity of modern aviation for uniform traffic 
regulations it does not seem that the United States Supreme Court will hesi- 
state to expand the burden theory to the ultimate extension of federal super- 
vision over all air traffic, when a proper case comes before it. 


RusseLL PACKARD.* 


DIGESTS 


Government Contracts—Consideration.—[United States Court of 
Claims] The plaintiff airplane manufacturer brought suit for $35,571.25 on 
an express contract with the defendant whereby the plaintiff had agreed for a 
stipulated amount to (1) design, construct, assemble and deliver to the de- 
fendant twenty new type Martin bombing airplanes in accordance with speci- 
fications furnished by the defendant; (2) furnish and deliver a complete set 
of clear and legible working, paper vandykes, and a bill of material of the 
twentieth airplane. The contract further provided: 


“It is understood by both parties hereto that the consideration named 
in Article V hereof is not of itself sufficient to induce the Contractor to 
undertake the work herein contracted for, without the possibility of addi- 
tional remuneration from the Government. It is therefore agreed that 
one of the considerations of this Contract is said element of possibility 
of additional remuneration, which is, at the same time, calculated to 
afford every encouragement to the Contractor to expend its best efforts to 
make the articles herein contracted for so superior to the contract re- 
quirements that a material contribution will thus be made to the science 





22. See Department of Commerce, Aeronautics Bulletin No. 18, “State 
Aeronautical Legislation Digest and Uniform State Laws,” for information on 
regulatory methods of all states. This practice involves the constitutional ques- 
tion of incorporation by reference of future federal regulation. 

_ 23. Sheboygan Airways v. Industrial Commission, 209 Wisc. 352, 245 N. 
W. 178 (1932), 1933 U. S. Aviation Rep. 248, 3 JouRNAL or AIR Law 464 (1932). 
In De Votie v. Cameron, 265 N. W. 637 (Iowa 1936), 1936 U. S. Aviation Rep. 
343, 7 JOURNAL OF AIR LAW 419 (1986), the petition alleged that both the federal 
rules and the state regulations were violated, but the question was not passed 
upon ra the suit was dismissed because the state was defendant in its sovereign 
capacity. 

24, People v. Katz, 249 N. Y. S. 719 (1931), 1931 U. S. Aviation Rep. 1, 
2 Air Law Rev. 386 (1931). 

25. Herrick, Olsen et al. v. Curtiss Flying Service, Inc. and Byrnes (N. Y. 
ioe cae County 1932), 1932 U. S. Aviation Rep. 110, 4 JouRNAL oF AiR LAW 

26. English v. Miller (Tex. Civ. App. 1931) 43 S. W. (2d) 642, 3 JourRNAL 
oF AiR Law 312 (1931). 

90 Cal. Dec. 475, 52 P. (2d) 226 (1935), 1986 U. S. Aviation Rep. 251; 
7 JouRNAL oF AIR LAW 275, 283 (1936). 
* Northwestern University School of Law. 
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and art of Aviation and as a result of which the Government will con- 
sider it advisable to reproduce such articles in quantity. 


The contract thereafter provided for the payment to the plaintiff of a 
percentage of the price which the Government might pay for any airplanes 
which it might later purchase of a similar design to those for which it was 
then contracting. The plaintiff proved that the defendant contracted with 
three airplane companies for the construction of additional planes which were 
manufactured according to the design, plan and drawings furnished by the 
plaintiff under its contract with defendant. The Government defended on the 
ground that the provision of the contract failed for want of consideration. 
Held: The provision for a contingent fee was supported by a valuable con- 
sideration and therefore valid. F. Jacobson & Sons v. United States, 61 C. 
Cls. 420; and Cohen, Endel & Co. v. United States, 60 C. Cls. 513. 


In disposing of the case the court stated: 


“The facts show that the Government did consider the articles such 
a material contribution to the science and art of aviation and so satis- 
factory that it ordered and had reproduced over 100 planes from the 
design and vandykes which were furnished by the plaintiff. The very 
wording of this article shows that it was a part and parcel of the con- 
sideration of the contract, and, if it had not been agreed to, the Govern- 
ment would probably have had to pay a much higher price for the planes 
manufactured by the plaintiff. There is no question of royalty involved. 
There is no claim that the design or any part thereof was patented. The 
claim is one under contract, and the Government has received the benefits 
and now refuses to pay. It has been held by this court that a contingent 
fee is valid where there has been a valuable consideration therefor and 
the contractor has performed his part of the contract.” 


Airports—Zoning—Continuation of Air Meets, a Nonconforming 
Use.—[Connecticut] This was an appeal from a judgment for the de- 
fendants on an action for an injunction restraining the defendants from con- 
ducting air-meets and exhibitions. It appeared that the defendant, since 
1924, had been the owner of a tract of land which had been used by him 
as a flying field for airplanes; a hangar was erected thereon with accommoda- 
tions for five planes; and members of the public were taken for rides on the 
planes quartered there, or which came on occasion for such purposes. Air- 
meets were held on the property during 1928 and in the summer of 1929. 
Late in October of 1933 a zoning ordinance became effective under which the 
defendant’s land was located in a residential zone. The ordinance contained 
provisions, however, that any nonconforming use existing at the time of its 
adoption might be continued but that no nonconforming use should, if once 
changed into a conforming use, be changed back again into a nonconforming 
use; also, that no nonconforming use should be extended so as to diminish 
the extent of the conforming use. No air-meets were held on the property 
during 1931 or 1932. However, since October, 1933, public air-meets were 
held at which the public was charged for the parking of cars on the field 
and on other land of the defendant, and concessions were let for the sale 
of refreshments, etc. The plaintiff’s property comprised a large residence 
with cottages and extensive grounds, plaintiff’s dwelling being located about 
2,000 feet from the nearest point of defendant’s land. — 

From the facts found the lower court reached the conclusion that the 
parking of cars for which a charge was collected since October, 1933, and 
the granting of concessions for selling refreshments, etc., were new non- 
conforming uses violating the zoning ordinance, but that the plaintiff had 
proved no damage therefrom; that before the zoning ordinance took effect 
there had been an abandonment of the use of the premises for air-meets, but 
that the right to hold them thereon still existed because the property had 
not been devoted to a conforming use prior to their resumption; and that 
the other uses, though nonconforming, were in existence when the ordinance 
took effect and their continuance was authorized by provisions therein con- 
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tained. Held: The findings and the conclusions of the trial court sustained. 
Sophie G. Lehmaier v. Alvin D. Wadsworth et al, 235 C. C. H. 1807 (Conn. 
Sup. Ct. of Er., April 7, 1937). 

On the appeal the principal efforts of the plaintiff were directed toward 
establishing that the nonconforming uses prior to the taking effect of the 
ordinance were not continued, within the provisions of the zoning ordinance, 
but had been abandoned and succeeded by a conforming use—specifically a 
development of the land for residential purposes. In denying this contention, 
the court said in part: 


“The temporary interruption or suspension of the nonconforming use 
without substitution of a conforming one or such a definite and sub- 
stantial departure from previously existing conditions and uses as to 
signify an abandonment of the latter does not terminate the right to 
presume them (citing cases). Even if the defendant had in mind the 
possibility of a future change in use, so long as his operations had a 
legitimate present purpose and utility appropriate to the existing uses 
there would not be such departure from the latter as to require a ~— 
of a present change terminate his right to continue them . 


After discussing other conclusions of law reached by the trial court, 
the Court of Errors pointed out that plaintiff predicated her claim for relief 
solely upon violation of the zoning ordinance and expressly disclaimed 
reliance upon any contention that the activities of the defendants constituted 
a public nuisance inflicting damage special to her or her property. It was 
therefore held that the appellant was not entitled to pursue, in the upper 
court, the latter claim. 


Negligence—Res Ipsa Loquitur—Evidence—Proof of Pilot’s License.— 
[C. C. A., Alaska] This was a suit by an administrator to recover dam- 
ages for death sustained by the decedent in the crash of an airplane belong- 
ing to the appellee, the Pacific-Alaska Airways, Inc., in which the decedent 
was riding as a passenger. On the trial the appellant proved that the plane 
crashed, and rested. Appellee, to meet the prima facie case arising under 
the res ipsa loquitur doctrine, attempted to prove that the pilot of the plane 
and the inspecting mechanic were duly licensed under the Air Commerce 
Act of 1926. On the trial the appellant was permitted to ask a witness 
whether he knew if the pilot held a license. Objection was made to the 
question but was overruled and an exception noted; the ruling was assigned 
as error. Held: Judgment reversed. M. Clifford Smith, as administrator v. 
Pacific Alaska Airways, Inc. (235 C. C. H. 1218, Circuit Court of Appeals, 
Ninth Circuit, March 29, 1937). 

In concluding that the license itself would be the best evidence of the 
fact that the pilot was so licensed, and that the admission of the witness’ 
testimony was error, the court made the following suggestion for retrial: 


“Since this case must be retried, and the instruction given in the 
charge to the jury on the res ipsa loquitur doctrine does not adequately 
inform the jury of the character of proof necessary to meet a prima 
facie case under this doctrine in a passenger case, it is proper for us to 
say that a full discussion of the applicable rule appears in Gleeson v. 
Virginia Midland R. R. Co., 140 U. S. 435; cited in Sweeney v. Irving, 
228 U. S. 233, 240.” 


Liability—Workmen’s Compensation—Scope of Employment.—[Ohio] 
The action was brought by the widow and dependent of one Smith, who was 
killed in an airplane accident during the period of his employment by The 
Embry-Riddle Company which had complied with the Ohio Workmen’s 
Compensation Act. The Common Pleas Court had sustained the motion 
of the Industrial Commission for an instructed verdict, for the reason that 
the plaintiff had failed to show jurisdiction in the Commission, i. e., injury 
within the scope of employment. Smith was employed as a ground mechanic 
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by the defendant company, which operated an airport and owned various types 
of airplanes. His duties related to taking care of airplanes and repairing 
them while they were on the ground and in moving them from one place 
to another on the ground; he was not hired or permitted to fly the airplanes. 
The record showed that on the morning of the accident another employee, 
having similar duties to those of Smith, started the motor of the airplane 
preparatory to moving it to a starting line, at which point the foreman, one 
Angieri, who had no authority to operate an airplane in the air, appeared, 
ordered the other employee out of the airplane, entered himself and increased 
the speed of the motor preparatory to take-off. At this point Smith came 
up and entered the plane. Angieri and Smith then proceeded the long way 
of the field, at the usual point left the ground, turned back over the hangars 
in the air, and crashed to the ground at a point near but outside the flying 
field. Held: Judgment reversed and the cause remanded for further pro- 
ceedings according to law. Luvah M. Smith v. The Industrial Commission, 
235 C. C. H. 905 (Court of Appeals, Hamilton Co., Ohio, February 3, 1936). 

In concluding that death occurred in the course of employment, the 


court stated: 


“Angieri was the foreman. He had authority to direct Smith as to 
repairing planes and moving them from place to place on the ground. 
It was the usual time to move planes from the hangars to the starting 
line. This plane had been brought out of the hangar, and its motor 
started for that purpose. All the circumstances up to that point indicated 
that the course of the employment was proceeding without deviation. 
When Angieri entered the plane it was, to all outward appearance, just 
another step in the course of the employment. And when Smith entered 
and took his seat beside him, he appeared to be doing that for which 
he was employed. There is no evidence indicating that Smith at the 
time knew anything of Angier’s intention to do otherwise than pursue 
the normal tenor of the employment.” 


The court found that an issue was raised supported by substantial evi- 


dence, which should be submitted to the jury for its determination. 











